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W777^ 
IV. nniTPD STx^TF:R rji,qTT?TCT connT* 

"OTJ "TM p ^:ORT"I^P^•' 0" T"''" "1A 

f'TJTTTD t:7n.Tr^5 OF AVRFTCA, 

~1 ,ni nr 1 f f , 

V Ff . 

US U'A HI CORDS CI.NTHK HI.CION 5 

S18510 

INC. ; 

HTRPO? AT. 

MIDWRST nOLVRATT RRCOVRRY 

•'ID'JRST T'7Dn?;TR TAiT, "TARTR 
COMPAMY, INC.; INDURTRTAL TR CTO^] T':.r , 
INC.; V & R CORPORATIOW; RRMRST HR 
HART; RDWARD D, CONLRY; HRLGA C. 
CONLEY; LOVIR DR HART; rHARf.RS A, 
r.ICHT; DAVTD P., LTCnT; nRLORFG LTr""V; 

RITG RH R F:L TR IA !< ; ,T RANRTTS" RL IS lA F ? 
MTTMRR G. RLOnM.HRRG; POPRRT ", RA'-T-

"Or:, TP.? .fORT? '7TLRTICR; r'APY 
I.TLRTICH; PRr^N CRM"PAr, COP F^r AT in-'-. 
T77SILCO COR POPATIOtl ? nUST-OLRHr., T7'C.; 
"RHITH RADTO COR POR AT T OfS* RTAVPARn 
CITRflTCAL COr?T>AMy, IHC. ? AORRTCAM C-\r 
COMPAMY, inc.; PRR FT'irSf' !*R'"Ar.;7, TMr.; 

PRRMIRR COATTMOS, mC. ; VO^OrOLA, IRC. ; 
and nRHOTO, inc. ; 

Defendants, 

AMERICAN CAN COMPANY, INC., 
DESOTO, INC., INSILCO CORPORATION, 
MOTOROLA, INC., PRR FINISH MRTALS, 
INC., PREMIER C0ATir7nS, INC., 

RDST-OLEDM, INC., STANDARD T 
CHEMICAL COMPANY, INC., 
ZENITH RADIO CORPORATION, JOHN 

MILETICH, MARY MILETICH and THE 
PRNN CENTRAL CORPORATION, 

Thi r n-P-ir tv Plaintiffs, 

: L" U 
'c. . 
'"hir 1-

vs. 

ACCUTRONICS, ACTIVE SERVICE CORP., 
AMERICAN NAI'RPLATE fi DECORATING CO., 

^ r 1 n 1 n 
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AMERICAN PRINT^IP & L ITF!OGRAPHPR CO., 
^^'PPTCAM T>IT7pn -orPA'TY, AP'^CO, 
APPPOVnD IMDnnT^TAL '^'""OVAL, 1"^;., 
APMonp ?"ARnAcrnTTCAL, APTTPAM !IA^'^ 
PPTTTTS, ACRLAMD CRPr'TCAL CD., 
AVRMTjp TPVTinn "onPA^TY, A 
•'ILPS, T^JC., nPLDPK rr.PCTpiCAI, 
PRODTJCr'F; PIV* OF COOPFP T^TDfJSTP irp , 
IPC., RRRTFOPn MAWnFAC^RP T*in, IRC., 
nUTLFR RPFCIALTY COMPANY, IMC,, 
py PRODUCTS MAMACFMFNT, CALUMFT 
COMTAINFR, CARCTLL, IPC., 
CPF"ALLOY DIVTST'^M OF FTSHRR- CALO 
CPKMICAL CO., CRICAOO RTCHINC CORP., 
CTITCAOO HAMRPLATF COMPANY, 
CHICAGO ROTOPRINT CO., 
C L C. INDUSTRIAL HAI"THNANCF CORP., 
CTTV OP GARY, INDIANA, C. P. CLARR 
DIVISION OP GFNFRAL INS TRU URN TS 
CORP., C. P. HALL CO., 
C.?. INORGANICS, COMr'ANDRR PACKAGING, 
CONNOR FORRST INDUSTRIRS, CONSRRVA-
TTON CHRflTCAL, CONSUNRRS PAINT' 
FACTORY, INC., CONTINRNTAL 
f-THTTR CAP DIVISION OP CONTINRNTAL 
CAN C0MPA17Y, CONVRRSIONS RY GRRRING, 
COUNTY OP DU PAGE, ILLINOIS, 
CRONAr?R, INC., CROWN CORK & SFAL 
CO., INC., CULLIGAN TMTRRNATIONAL 
COMPANY, COLLIGAN WATER CON
DITIONING, INC,, PRANK J, CORRAN, 
COSTOM METALS .PROCESSING, 
DAP, INC. OP BEECHAM COSMETICS, 
DAUBERT CHEMICAL COMPANY, 
DRimLIW COMPANY, DOBSON CONSTRUCTION 
INC., DUO FAST CORPORATION, DU-TONE 
CORP., HAROLD EGAN, BKCO HOOSEt-JARE 
CO., EL-PAC, INC., EMBOSOGRAPH DIS
PLAY HPG, CO., ESS KAY ENAHELING, INC., 
RTHICON, INC., PELT PRODUCTS MPG, CO., 
FLINT INK CORP., FURNAS RLRCTRIC 
CO., GFARMASTRR DI'-'TSIO'", RTIRPFON 
RLRCTRIC, THF GTLP-RRT FRNNRTr' 
MPG. CO., GLD LIOUID DISPOSAL, 
HENRY PRATT COMPANY, J.M. HUBER 
CORPORATION, HYDRITE CHEMICAL CO., 
INTAGLIO CYLINDRP SERVICE, INC., 
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JOHNSON S JOHNSON, J a S TIN "ILL 
'5T?0DTTC'"S , "NAACT* -.PO, CO.. CrV'T"'0 
PPRVTCF COT^ POP AT lO'i, T^/:,nT'""P 
CMFNTCAL, LIOUID OYNAraCC, 
^TOriTO MAST'', I?TCORPORAT''D. 
PTrvn oAnTPL, NASOMI^T CCPPO-
2 AT 1017, CCN77APTFP ^T'PPTCAT. '"O, 
•ipTAL PHCLAIf'TNO COP POP AT T07i, 
NF.TPOPOL TTAN CTPCTTITS, 
MIDf'JFST PF CYC LINO COf-'PANY, NONTO O.NFP Y 
TANK LlfJPS, '70RT0N THIOPOL I77C,, 
NR. FRANK, TI7C. , :-7AnsCj, • NO. , 
VAT 1077 AL CA77 COR POP AT T 077, NA^.-HAR CO, , 
NIICLFAR DATA, INC., PPG INniTFTPIFS, 
INC., PASLODF COMPANY, PTFRCF & STFVRNS 
CHFMICAL CORP., PIOKRFR PAI7:T PPODNCTS, 
T'RPHTPR "AINT CO., PYL P-M AT XON AL CO., 
R-LITF, PFFLRCTOP PARDNARF COPF. , 
RRGAL TUFF, RFLTANCF I7NI"FR0AL, TTJC., 
PT CHAR 00077 TRAP" ICO, JOT'V POO CO, 
POOFMA L?7Dr7STPTAL '7A.STF, C T. C'TARLPP 
MANnFACTURT73G, SCROLL F CORPORATION, 
0 CP AP H A riL FRS , 077 RRN IN N I LI, lA. 770 
COr7PA77Y, SMRLD CnATI77GS, INC., 
SI''R CONTROL COrTPANY, 0 K TL CORPORA
TION, SPRCIAL COATINGS CO., 
SOUTH RR77 CALIFOR77IA CHRMICAL, 
SPRCIALTY COATI77GS, I71C. , 
SPOTNAILS, INC., RTAR TRNCT:I770, STFR77 
ELECTRONICS, INC., JOE STRAUSNICK, 
STUART CHEMICAL & PLAINT, INC., 
SUMMER ft MACE, SUN CHEMICAL* 
SYNTECH WASTE TREATMENT CENTER, 
T.R.C., TEEPACK, INC., ALFRED TRNNY, 
THIELE-ENGDAHL, INC., TPOMPSO:: 
CHEMICALS, TIPFT CHEMICALS, 
TOUNEY DISPOSAL, TRIPLE S. ETCHANTS, 
UNIROYAL, INC., UNITED RESIN AD-
HESIVES, INC., U.S. ENVELOPE, U.S. 
SCRAP AND DRUM, U.S. STEEL CORP., UNI
VERSAL RESEARCH L AH OR ATOR IRS , T77C., 
r.lIIIVERSAL TOOL & STAMPING COriPANY, 
VA77DRR '7n7JL'='?7 DISPOSAL, vrLOTCOL 
CHEMICAL CORP., VICTOR GASKET 
DIVISION OP DANA CORPORATION, 
WARNER ELECTRIC HRAKR fi CLUCH CO., 
WARWICK CHEMICAL, 'TASTE RESEARCH 5 



RFICYCLIMG, XPROX CORPORATION, and 
3r-h«r -mi dent if iaa ?>pr:Jons. 

Thi r d-"ar tV t'L'f end?.nt. J> . 
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DRPnSITIOr-7 OF RICHARD F, BOICE 

Aunu sc 1 , L 
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'j The continued d'eposirion of iTCTJAnr. 

7 ^.nVT^'T "OTCF, called •-"or xapj na^-Ion ov ^hf-

8 Defendants^ pursuant r.o notice and pursuant 

ho "-.hr; prnvinionn f,<f '-.he "odoral -.t 

10 Civil Procedure of the Mnitod ctacos 

11 District Court.o, pervainlnc: -.o :ho ik'.no 

12 of deooffiticns for rhe nurocso of 

13 .-lisccveryf taken before Arnold 

14 Coldstine, a Motary Public and Certified 

15 Shorthand Reporter within and for the 

16 County of Cook and State of Illinois, at 

17 227 Uest Monroe Street, on August 1, 1990, 

18 commencing at the hour of 9:00 o'clock p.m. 

19 

20 

21 

22 

23 

24 



' 1 

APWPAR Af-7Ci"=^ : 

3 
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24 

'ir, '^Irin . '"'-^nfp.ba um an'3 
.'7r, Ij^?onarc: Cci:nan 
Trial Attornev 
'nnvironmenral 'Enforcement f.ection 
Land s ''atiiral Resources Division 
n.R. Department of Justice 
P. n, n o X 7 n 11 
"en rranK'lin 'Etation 
WashingtOHr D, C, 20044 

-and-

Mr. Dtchaol R. German 
Assistant Regional Counsel 
oolici "aste "norcencv Response ''rariCh 
TT.s. Environmental Protection Aqoncv 
Pegion 
230 Eour.h Dearborn Jtrser 
Chicaao, Illinois ^10604 

-and-

Peter w. Moore 
Assistant Regional Counsel 
D.S, Environmental Protection Agency 
Region v 
Office of Regional Counsel 
230 South Dearborn Street 
Chicagor Illinois 60604 

appeared on.behalf of Plaintiff» 
United States of America; 



'XPPRARAMCPS (C0NTIMnyT5) : 

•"r, 'ichaoi K.;i K = n j L 
i 1 dma n, a rr 11 a, A11 >' -. o 

22 5 ""-'fjsr. ")riv.> 
Chicaao, rilinois 'OPn.-:-!??" 

a pop a red on bor. aif of 
P!.irin Cop Vr A 1 "or our j o: on ; 

Jlr. '••Ulliam f?,. bickenr. 
^irilev .•; Aurstir 
^ne First iTational PI OK a 

in Chicaqo, Illinois .50^03 

n J opp a r fj a nn br?h a I f r> f 
Pro Finish f-^otals, inc.; 

12 

12 
f'r. Carl P. Pillomann 

14 Fonnenschein f^ath ij Rosonrhal 
One Mercantile Center 

15 Suite 2600 
St. LouiSr Missouri 63101 

16 
appeared on behalf of 

17 Desoto, Inc.; 

18 

19 Mr. Joseph V. Karaqanis 
Karaqania & white, Ltd. 

20 *14 Morth Orleans •'tree*' 
Chicaqo, Illinois 60610 

21 
appeared on behs^lf of 

22 American Can Comonr.v, 

23 

24 

r 1 n -> n 



APPKARAMCE.9 ( C0^7TINUP!P ) : 

r . 7 ir itB . .7, •; V'l^ r r,n 
4 Fiaw DCficos if. >7.:imr>s r:'.r, 

Prinner?. Row 
5 "5 4 2 o o u t h P ft a r b o r n " r c f •" 

Chicaqo, Illinois (iOfiOS 
•S 

dopearfd cn ot'haif r-t 
1 rrf>mi:?r Continqs, Ti^c.; 

g 

P 'lr. RHv/ctrri 7, Lc>ahv 
LeahVf '^is&nbfirq 7". '^rac^ni'.ol, '.i:--. 

If) ?00 vV'St ^"^ashinaton 
rhicaqo, Illinois ^OoT' 

11 
appeared on behalf of 

12 c n o 111 i c o r P. ; 

13 

14 
Mr. David f3, Pinch 

15 hcDermott, '7111 Draery 
227 West Monroe Street 

16 Chicagor Illinois 60606-5096 

17 

18 
Mr. Richard S. VanRheenen 

19 Cromer^ Faglesfield & Maher, P.A. 
Station Place 

20 200 South Meridian Street 
Tndianapolia» Indiana 46225 

21 
aopearod on behalf of 

22 J f, q n'^n "3,11 Trcduc-jr. Comr-inv, 
Inc. , at al. ; 

23 

24 

-k 



APPRAP.ANCPfl (CONTI^rTrP) ; 

"r, .Tonn -^darnp 
"-JV 1 or , •' i'l 1 --r , rr cv; • , "oT" r rn : -
''orl citti 
33 Morth rjuSaJixr"? '^•:r?ef 
'Thicaqo, rili:'iOiJ 0 "S r-^n 3 

appearsd on benall" -if. ""hiro-
''acfcv ai lit: 1 Ef o t: u, -r .i i . ; 

7 

B 

'-1,= . Carol Ooro" 
3ovf ar th , Chaw , i ri-;r.hG r t-r ^ J dr- o r; 

10 55 Cast f'oriroe Ctroet 
•12nd "l:5or 

1! Chicaqc, Illinois tlO-cn? 

12 .topsarofi on behalf of 
''otoroln, Tnc, 

13 
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niCTTARD RDT'TTU lOTOn, 

rinviri-:: t3r;<*n VD J 3 [ v j'V!).'.-, 

was =rxanined t-(nd t sr: i f i o '"urtn-^'r i? " ii'.v'A* 

^rAMTVA^'^io^-' 

(COMTINH'^n) 

6 nv MH, ^INC^T: 

7 7a ck on : he record. 

n This la the continuation of Standard 

rhoTPi cal Ccrapany'r dooodi' ion J": ".ich.jr-^ 

10 ?oice» our suant to notice. 

"•r. "oicr-, T v.'cuLc. "ou -"-int; '-'ou 

-.2 iro ?:till under oath. 

13 "'Jhcn v;e were last tocether, dr. "'oLce, 

14 you testified in parr about rtatemenrs containei 

15 in Part III of responses of the 'TSPPA to 

16 comments from respondents on the Hideo I and 

17 Midco II unilateral administrative orders, a 

18 document that Is or has been marked as 

19 Deposition Exhibit 50 in this deposition, 

20 And as I recall your testimony on Part 

21 III of Exhibit 50, it related zo an impression 

•"!2 Df bad faith that you formPG about aho 

23 performance of FIRM and the defendants in this 

24 lawsuit v/ith respect to preparation of the PIP". 

M 1 



: A 

I v/ould call vour attention to Kxhibit 

"0 , -f 70U p.avi* p ''ODv OL 1=:. T'2 cot, T nhiPU •' 

3 can nrcvldo vou one,' -ind ask vou to rurn vO Part 

--I. 

Off -he record -jor a moment, 

r.n, TFMENP.AnM: TThila we are waiting, can r 

7 -jst reincorporate T,y objection? 

8 (Discussion had off the record.) 

D Pack on '-he record, 

10 A3 v/e indicated in the previous 

11 :;--:5ions of -.his do po p 11 i on, v/e object '.;o -his 

12 line of quostioninq on PPA's deci gion-!ia kino 

13 r:rcc<?Hs and as ic relates and 30 on to 

14 record-review issues. And we continue to object 

15 to this line of quostioninq. 

16 Subject to this objection* we are 

17 allowing the witness to answer questions only 

18 when there is a sufficient foundation created 

19 relating to this issue of the impression of bad 

20 faith. 

21 And we assume that when \/e ask 

22 pu^-stions at io po s 11 i on s tnar notice, that 

23 counsel for Standard T will likewise allow us to 

24 ask auestions on this issue of the impression of 



bad faith and surroundinq circumstances as wo 

.'iro -ioina, 

f'P, PITTC'^: "o '.no r-'cor?'" is '-i-^ar, v/f^ lav 

vvorv .;nrc;ntion -f ^rPi t-ir.^ 'ov^rrmor.-

ask appronrutfi cuestians rcljtinc! vo '-.'v issc 

of "Ir. Poico' s impression of baci fair.n. 

Tnappropr iar.o .-moat ion •: on rniL 

R subject, however, would include nuestions that 

•T r^ek information *.hat woul"? invade '-hc: 

10 attorney-client or work nroduct or i v : 1 e c-»s. 

11 o, nc, '-oice, have <'ou Touno ".ir- r"!" -f 

12 Exhibit 50? 

13 Ves. 

I'l 0, "ow the first sentence of ^art IT undo 

15 the subcaption, "General," reads, quote: 

16 "A number of the 

17 respondents incorporated 

18 Incorrect or misleading 

19 information and assertions 

20 in their comments." 

21 Do you see sentence? 

-".2 A. V n s. 

23 0. Is it your testimony, Mr. noice, that 

24 none of these incorrect or misleadinq stattjment:= 



] 'i 2 ^ 

had a role to play in the formation of this 

LmDCfission of on ri .'aitr. o './hich /ou havs? 

5r?viouslv »-f^stifieii? 

A, T oaver itateo that, 

k a y « 

Please look statement number 1 ind 

-r'^sponse r.umoer I on rhe first naqo of ^-art IT. 

A. Yes. 

n o, no ''^ou see f-hat? 

10 A, Yes, 

11 One nsf.er.t, plc-ase. 

12 Ts it your Impression thar the 

13 statement set forth in statement numoer I under 

14 Part IT of ^^ithibit 50, that is, that the risk 

15 evaluation was performed to demonstrate the 

16 existence of an imminent and substantial 

17 endanqermenty was part of this impression of bad 

18 faith to which you previously testified?. 

19 A. Okay, 

20 Wellr previously all the discussion had 

21 boon reqardinq npri. 

2 2 o. P1qh t. 

23 A, This now is a statement from one of the 

24 respondents, not from PPM, 



O, I ThinK at one and if vou '/i sn 

'70Mlo -iind in -."'ir- -rr or.'?cii: i r:u ---

A. T q u e s a J.a a . ~ - e e, it /a = " r O'li • 

iteiTiO Uron ?ov Tail -.no ^io ."lllano, 

C!. Mao ao i'.ho focon in cie-ar, i o-l:. i-" 

at one point you testified that rhia or'=^ a? i i"-

oc o.id faith vou fcrmeo was not -i 1 rfct 

specifically at RRM but v/as rlirected toward the 

aofendant rrrouo qenorailv. 

10 If you 'wirn I CO u lei finei '/ho point ir. 

11 -/.he rranscript ~jf. thi.t ;-»pc?it:.on "i; ••r v -'O'J 

L.T cestifiriri. 

13 J think, yes, the •~or f erninncc-- of F:'?!'* -J 

14 well a.s the oerfcrir.ance of the :*tdco trustees 

15 gave me that overall impression. 

16 o. All right. 

17 A. I should say the Hideo Steering 

18 Committee, the Hideo representatives. 

19 Q. In connection with statement number 1, 

20 did you ever advise the Hideo trustees or BRM — 

21 HR, TRHRWhAUM: T don't want to interruor 

vou in tho nidii.1 b'jt I Tm r.or /jur.- if vou inv^-

23 yet established whether the impression of bad 

faith no is referring to involves this rjta thment 

I -> /" 1 n ^ n 



1 1 2 '3 

or not. 

. "TMCH: I .-houcnl: T mo. 

"R. TF;TIKMT*Ar?il: Mr. wns ront'iiaeri about 

..-nother ~h 1 3 rs 1 ateci vc "R-^' or not and vcu 

discussed that, 

"!R, PTMCH: 

All riqr:'. 

^ Was this impression of bad faith to 

•T which vou havr- previcuslv testified r?»latecJ In 

10 jp.v way no the atatement contained in statement 

LI numb.ar I of P-srh IT of "xhibit 50' 

12 A, T think that statement would have 

13 contributed to my imnraasion. 

14 0. All riqht. 

15 A, Alonq with all the other things we have 

16 already gone over and information in the 

17 administrative records regarding their 

13 performance. 

19 Q. Did you ever advise the Midco trustees 

20 or anyone at RRM that the risk evaluation was 

21 rot performed or was not intended to be 

rirrformeo uo hrmon s t r a rc rhe .''Xi s trncr of an 

23 imminent and substantial endangerment? 

2 4 A, O k a V. 



"t 
f 

First of all, -his s to cement: cef'^rs — 

^;cesn'- ';ef.?r ;:o n::- : i.:ic - ssr-jor.-i: c: 

in the remeainl v nvt? s 11 i o" or - .•= i 11 : v 

-1 oturiy, tl- r;r'i:.-;rs ^ r:isk 1 !:o c i-r;r. 

oonducced bv ?''C, -/hich -.'os i ::v:crnnr a-en 

0" the unilateral adminisfcronve order. 

And fho implicarion of rne .-.tarem^»n* 

that this was the whole documentation we have or 

r.he ••/hole eva 1 ua ticn w? havr- -.h^; i.'o-io^-.r 

10 and substantial .-^ndanaerment. 

11 Socurr^spon su o r h a r i.:: -T :J i •; 

12 ipprooriaco, -.hat, namely: 

13 "The-risk 

11 evaluation referenced is 

15 that conducted by ?RC 

16 Managementr Inc. and 

17 attached as Appendix III of 

19 the Midco I and Midco II 

19 UAOs. It was prepared in 

20 order to supplement the risk 

21 assessment in the FT/Pf5s by 

12 c o n ii u c r_ i n q J n ,1 s .s o r> j rn e n c o f 

23 the acute risks to the 

24 public health due to the 

^ K 1 r\ n 



1 •: 2 

sites, and rhus to further 

^XTvi.'^CP -h 3 .-xtant JC tho* 

Tctual or -ihroarenea 

xnm i inc. suDscantial 

oncanq.arir&nt; -;o numan health 

due r.o hazardous substances 

7 -jt -?acn ."the. "^hc ^T/PfiS 

3 themselves provide 

^ irfornatlor. -ihat an imminent 

in and substantial andanoerment 

to r.ho oublic noal th and fcho 

I tl environment may exist Jue co 

13 ootential, subchronic and 

14 chronic exposures to the 

15 hazardous substances from 

16 Hideo I and Hideo II sites." 

17 0* You just read verbatim the bulk of the 

T3 official response to statement number 1 

19 contained in Exhibit 50, correct? 

20 A. That's correct. I think it is quite an 

21 appropriate response, 

22 Okay, 

23 Did you draft this official response 

24 contained in Exhibit 50? 

^ c t ^ n J—-



1 1 

MP. TPNFNPATIH: Obi cf ion, inotrucr -he 

•.'itn«s3 not : o jncwT. re'ri:- '.acovpfv -n 

compiljcion of irocord 1c CL'Tr r . 

rTMCI?; It .;cje:7!) • 

MR. TRMRMBAU": '"ho Acencv ip] i';-»£T! t " v t 

process. 

'•IR. FITJCTT: \aencv .'.ei i bor n ^ i vorccr-i-;f? 

8 MR. TRNFWBAUM! That, is who In the Aqency 

0 wrote !"he fir.<=!t Hrnft m -hi.t. vho'- xt wnot "; 

13 said. 

LI MR, FINC!! : 7 jn "C :co'..' wr;--'.-"cr 

this v;itr.es.3' '/erbatin r^citntrion if thir 

13 response rrachs in equally "orhotirn forn -h;-; 

14 imorsssion that he nerscnaily had of the issues 

15 raised by statoraent number 1. 

16 And one way to find that out is to ask 

17 him whether the lanquage that he just read 

18 verbatim into the record is his own language, or 

19 the language of somebody else that he is now 

20 adopting. 

21 flR. TRMRNnAFM: I think v;e have gone jsknncr 

2 2 fr.om the issuo cf imoroGSicn of J.-JO -Toitb. 

23 I mean, you haven't even focused in 

24 on -- the v/itness has indicated that ves, he 

• ... J , !• ^ 



1 thought chat part of nia imDrfission of oad fal--

hac i^.orjetn i ng -a TO -/'irh .-hir;, •-•uo ".ju -..iv:-;}' • 

1 -^vnn found ouc :: n wnac wav v-t. Vou .-.ov--' ontK^ 

^wav vrom chat, 

•i ['g, : T avc? laid i Tor-:- rho'i -CL^oij,-. 

6 foundation for thin Una of oupscionina, 

7 ••?R. •"^rMRMP ATI'!: You l,Tid :: OLi n cn c i or>. "h 

3 you started asking ouestions outside of the 

R foundation, 

10 'Thy don't we gat hack r.o ::he i.ou -nio 

11 rolacfis -c r.ho Irprausion dau .-:n"har. i; 

12 charo is something ha neecis to ixnlnin fbout 

13 this as to './hv it contriburad ro his impraasion 

14 of bad faith, he can do that, 

15 riR, FINCR; T think perhaps if you v/erc 

15 asking the witness questions, you may want to dt 

17 it that way, but I choose not to. 

18 I also choose not to argue with you, 

19 Alan, on the record. In order to expedite this, 

20 I will ask ny questions and you can just issue 

21 vour instructions not to answer if you so 

22 choose. 

23 Q. Did you ever advise, Mr. Boico, any of 

24 the ''idco trustees or anyone at RPM thac any 

'it r t nt n 
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24 

risk assessment: :>r risk •evaluation croDaroci L" 

7onnoction WIT. rno war- -:r'^oar "V. 

order ~o adrir'-rss '-.he T .oton<:.•? :.f .in : nnT".o n 

and lubscanti 3l jnciin'ter-nenr. V 

rty?, f FMKrjn ATI'*: ,»c"i on. ""c o u n n-i r. i r? n 

You .Jre askinn n different '-'jsstion. 

'•IR. rT^JCF: .r -jm -li 50 ^sksnw .zoout ii 

communication between f'r. Poice .and the ^Udco 

l-.r u sr.e'•-z s a nd FT? w. 

I .am not askinq about --

"5R. 7F?^F\ir..Art'i : '^O'J .iokvid "b-auv T/'-'-

now. 

?-'R, FT^TC'i: T .jsked .about "'-h« -^T/F.F .in ordr 

to t^ake clear the connection in v/hich mv 

question was framed, 

MR. TENGNRAUMi This has nothinq to do with 

whether or not the RI/PS evaluation was 

performed to demonstrate '•^•e existence of an 

imminent and substantial endanqerment. 

MR, FINCH: Alan* you are now arguing the 

meaning of Exhibit 50, T am not .a judge, T am 

only n l.jv/v^r, "'r. "oice it a -./itneAs, 

I want to know what he thinks about 

this subject matter, not how vou would 

n 'J ^ 1 ^7 n I. J ^ 
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I characterise it. 

< rRNRTTP ATTT'i: H;-. tir.-^aciv -:air: Vv'nat cno 

1 ctarement rsver Gained ^:o. 

VoiJ -'.avc in your TUoairTon adopted 'in 

5 "issumption or oreTnice -./hich was different than 

V the witness .-inswered. So T will object on the 

7 Trnunds it a.^nunea facts not to ^--.-vtdence and no 

3 foundation. 

"n, PINCTI; '"here la no assumption built 

in into my ouestion at al]. It is just a simple 

11 rni.^ecion. 

12 '-'oula the reporter please read it back 

12 :-.o the witness. 

14 (The question was read.) 

15 MR, TENENRAUH: Same objection, ^^ague and 

16 ambiguousr incomprehensible. If you can 

17 understand, you can answer it. 

18 A. You ace asking whether ERM, if i 

19 specifically told ERM that anything in the risk 

20 assessment could be used in documenting an 

21 imminent and substantial endangerment at the 

2 2 si'.-.a? 

23 BY MR. PINCH I 

24 0, That's close enough. 



A. Okav, 

At: •:^^c A a Z :r. n r co r , r n-v. -t: 

-Decificallv rol'i -nnr., 

'low .J bo lit "ht- '"Icco "t u?r r ? 

A, ^7 0r t rev<?r "olo rnpr,i 

n, Hid you .*ver use ihe p^-rafip -LmTinRut 

7 and substantial ^-^ndanoermonr .'.r. ulludna cc ,-n'' 

n risk assessment or risk evaluation? 

:»p, An?i: dame -"ontinuina ab-i'.-r-i 

10 A. T n w 11 a t ? 

11 nv "^'P. 

12 -d. In illudincj bo any risk nssessirenr or 

13 risk avaluation, 

14 A, You mean when I reviewed ccmments on 

15 their risk assessment or their risk evaluation? 

16 Q. Yes. 

17 A. No. 

18 Q« Did you ever advise the Midco trustees 

19 or NRM that there was a question of imminent anr 

20 substantial endangerment to be addrcsjjd at all 

21 through the RI/FS process? 

A. '"Jiti T oofsonailv .dvi.io -AOT ';f bhut? 

23 MR, TRNENBAUM: Same continuing objection. 

24 riR. FINCR: Yes. 

n n 
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A, Okay, 

-c -»viot^nu ,\ n ' :'".r. :?f 

''uidanc?> do cuTne nt s trnar. *:ne risK :i £3St? ssment n Hn? 

ro •JHternino '.?h«r.hcr i^n i'nmin'jnt .^nc 

oubstanrial -.'ndancuTntfnr. i^xicr at r.ho s:lte. 

"ut, T don't tnink I specifically told them 

!-ha c. 

0. Please take a look at statement number 

in Part IT of 'Exhibit 50, Oo you see that, 

10 Mr. hoice? 

11 A. Mh-hum. 

12 Tt. v;ould be eaaier for the reporter if 

13 vou ','7ere to answer yes or no. 

14 A, That's correct, 

15 0, Is there anythinq in statement number 2 

16 as quoted in Rxhibit 50 that had a role to play 

17 in the impression of bad faith to which you have 

18 nr?»viously testified? 

19 A. I would say no. It just indicates that 

20 they didn't review the risk assessment very 

21 thoroughly, 

22 '3, Tt indicates -h-^y didn'*: r'->viaw thn 

23 risk assessment thoroughly or that they didn't 

24 share your understanding of the meaning of the 

^ 1 A A 



risk assessment? 

"""har ~hf-v • r.'^" 3. <.-v/ :ri-- n -K 

assessment thorounhlv, •'I'h 'V iian'- 'in-ipr ^3n 

how xt v/as aone» 

Is rherf ; 'ii f F'?r'r-nc;> hr-r;wt-^<=n lor 

reviewing a documenr. rhoroughlv XTHO noc 

7 understanding now , riocunenr. ..-r -1 oncauur^ 

evinced in a document was done? 

'aaslcalJv "'V inorr-ssior i '"rrm 

in this — is chat rhev didn't review the documen': 

11 thorcuanlv L->nour:n ::o propar-^ -.-h 16 fammenc, «nc 

12 CO rhev v/rote something mat was oasicallv 

13 incorrect. And chev are saving che risk 

14 assessment conducted by PRC made certain 

15 assumptions and that chose statements are 

16 incorrect. 

17 Q. And the only explanation for these 

18 incorrect statononts is a failure ho reviv.-; a 

19 document: thoroughly? 

20 A. You are asking about my impression, 

21 right? 

22 •IP. TrMPnn.Ann: dot onlv Lc vherr. -.o 

23 foundation, you are asking him for what somebodv 

24 else had in their mind. Put, he alrnadv said 
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n 

this wasn't part of his impression of bad faith, 

: .-hink. 

3 A. '^iqnr.. 

•i 'iR, Afif: '70 v/ny 'ion' ' wc move on? 

ny rii?. FT^-TCH; 

6 o. Please look at statement number 3 in 

7 Part TI of Fxhibit 50, and tell ne whether that 

3 statement as quoted in this exhibit had a cole 

to olay in the impression of bad faith to v;hich 

10 vou have previously testified? 

11 A, I v/ouid oay no, that it is -- -just T 

12 r.hlnk reflects a lack of under sta ndi nq hv PPM of 

13 risk assessment information. 

14 0, Okav, 

15 So the record T clear, you are saying 

16 that the conclusions that were made by RRM about 

17 the soil ingestion rate that was utilized by the 

13 Agency were conclusions that you do not have the 

19 impression were reached in bad faith? 

20 A. You mean the statement they made, you 

21 are saying that the statement they made, whether 

22 or not than contributed to mv imnrossion of bau 

23 faith. I would say no. 

24 0. Okay, 



1 The atateinenr. nacio -har the risk 

?. :'vnl ua tion is •.ncor r---cr. .«ccor f"i no co i nu i-.'i• 

3 document tnat is quotca in •;tat.->ment •"urnsr '• 

^ "ilso had no ccli^ ~n :->l 2V jn vcur ; m or; cn .T: 

5 bad caith? 

6 A. I said that entire statement, jtatemc: 

7 number 3, > 

0 o. Had no role to plav in vcur imoression 

0 sf bad faith? 

10 A. That is what I said. 

11 T. Okay. 

12 Let's look at st a tern r-nt number ' in 

13 Part II of "Exhibit aO, Do.?5 that s rn •: ome nt as 

14 quoted in Rxhibit 50 have any role to plav in 

15 your impression of bad faith? 

16 A. I think that probably contributed to m: 

17 impression along with all the other"performance 

13 problems of HPH. 

19 0, Okay. 

20 Let me quote for the record what 

21 statement number 4 is, Puote; 

2 2 "Thf? last-

23 of paragraphs w or X of 

24 Section IV of the 106 order 

} - »• ^ ^ t } ^ 
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] for Mldco T or Ml dec II, 

2 Tpsnectiv.'^lv , imoJi^is r-har 

1 the p:alr "^ound at -he .=iitos 

4 i.0 r"latod to me "iidco 

5 activities. "'his is 

incor r ect. " 

7 'Tow did that statement or in v;hat 

8 respect did that statement have a role to play 

0 in voiir impression of bad faith? 

10 Okay. 

11 Oo you have a cooy of the unilatsrai 

12 :aminiatrativc order? 

13 o, I ornbably do. 

14 Can you answer my question without 

15 referring to that copy? 

16 A. Well, I think if you look at that you 

17 will see that all we said is that some of the 

IB salt contamination may have been contributed by 

19 Mldco I site or the Nldco I operation. 

20 Q, Mldco I operation, what do you mean by 

21 that? 

2 2 A, vTelJ, okay. 

23 Well, he says right here, the statement 

24 for the- — the last sentence implies that salt 



! found at the site is related r.o T!idco 

2 :ict 17 i t i s<3. "e aidn'- --

•3 ''That we said is that we '-hcunhr .:onifj -

the salt may 'iivs come '=rc-m che '"isco 

*; activities. Ves, 

n. Okay, 

7 A, nut, the way !ie savn it, it 1.s Like t 

B is implying that we are implyinq that all the 

'T salt came from the ^'Idco -ictivi-fiGs r.nd -jc: -^r s 

10 not implyinq that, 

11 '7« didn't ir.dicatri -that: in 

12 unilateral administrative order, 

2 3 n. You say he. is he? 

14 A, '-Thoevor prepared the comments for FRM. 

15 I guess Roy Ball and Rlsie Millano, 

16 Q, That is you mean when you say he? 

17 A. In this particular instance, situation 

18 yes, that ia what I meant. 

19 Q, You say Midco activities. I am not 

20 sure I know what is meant by that phrase. 

21 MR. TRMRMT.AUM: Ts that his phrase, Is that 

22 in nhe order? 

23 A. That was my phrase. It is probably nor 

24 in the order, T guess I should sav the Midco I 
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.^nd Midco TI sites. 

•=>Y riric'v 

3 Did you Tnean che manner in which the 

'1 Gifos were ooRcared and naint.ained or do you 

mean somethina -jilse? 

I will revise my statement co mean the 

•:idco I and didco II sires themselves, 

a o. All right, 

a do '.-xplain to ne how this statement had 

10 a L'olc to play in vour impression of bad faith? 

11 A. T just cid. 

12 n, T understand how vou nisaoree virith the 

13 "itacement, but I don't under sta nd why you 

14 conclude that that disagreement may have evinced 

15 bad faith. 

16 A. Well# they are misstating what we said 

17 in the unilateral order. 

18 Q« So the record is clear, they are 

19 misstating it because you think they were 

20 implying that all of the salt found at the sites 

21 was related to the sites, and vou understand the 

22 10?> eerier s en ^:ho other liana Vc have aratod enlv 

23 that some of the salt found at the sites may be 

24 related to the sites? 

-5 ^ 1 n ̂  A 



1 A, I couldn*^; follow vou, vour statement. 

'I 0. All riqhr. 

3 T want to i<ake sure T snder sr.:'. id 

4 you ace testifyinq ic, ••'r, "'.otce, so r:.* 

5 break this oown, 

6 Your understandinq of what is aeant 

7 the material quoted in statement numoer ^ is 

n that the drafter of that statement is accusing 

n nPA of implyino ':hat all of rhc? salts fsunc nr 

10 the ".idco sites is related to ."lidco activitiosj 

11 is that correct? 

12 A, T think what T said before, inn T thin 

13 I already made it ciear, is that thev missratc 

14 what RPA put In their unilateral order. 

15 Q, I am not sure T understand how they 

16 misstated what EPA put in the unilateral order? 

17 A. Wellr if we get the ordetr we can read 

13 what is in the order and you can read this 

19 sentence and you can see how it was misstated. 

20 Q. I want to know what your understanding 

21 ' is TS you sit here now. 

2 2 -'P. TEN'^TTnAnri: Only if vsu :.i ^ j b I-.c .ic 

23 that from memory. 

24 Tf vou are unable to do it without 
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1 looking^ then you have to tell him that. 

.1 A. r r.hi.Tk I already answer rrd it. 

3 They indicared or T should say 

'I indicated in their stntemont number -- ~his — 

•i in thoir Gommenta on our unilateral order that 

the unilateral order imolies that the salt found 

7 at the "'idco sites? is related to the Midco 

8 activities. 

R !7hpn actually what, we said is, r am 

10 prottv sure the unilateral order says that ''idco 

11 activities also conic: have contributed — or 

12 Midco activities, the Midco sites could have 

13 contributed to some of the — to some of the 

14 salt contamination, 

15 HY MR. PINCH: 

16 Q. So what 18 the difference? 

17 A. That is based off the top of my head. 

18 Q. What is the difference? 

19 A. If you want to be more perfect, we can 

20 look into the unilateral order itself. 

21 n. The order I am sure speaks for itself. 

22 T want to know ;;he difference between -- T don't 

23 understand the difference between your 

24 characterization of what the drafter of 

f. "jai; loan 



1 statement 4 said about the salt and your 

2 cnar a ct er i K a ti on of "/hat -.-ha i Jm i/;i .i-r ? r i v-> 

3 order says about the '^hoy -our.ci riv-i =anif? 

'i T.C me, 

5 A, 'Jell, as I said befcrti, -ho ordar aav 

6 that some of the salt could have come from thc-

7 "idco -sitesr and in .statement 4 the" seem ro 

9 imply that we are sayinq that all the salt came 

9 from the Midco activities. 

10 d. Okay. 

11 A, There is a difforence, 

12 0, T'he difference betv/een some of cha sal-

13 on the one hand and all of rne salt on otnor 

14 hand, right? 

15 A. Yes, 

16 0. Okay. 

17 Do you know where the salt at the Midco 

18 site came from? 

19 (Conference between the witness ana niE 

20 counsel.) 

21 MR. TR^lTSfjq AUM: Hn is going on to another 

2 2 '-.ub-iect, "e La oJIowc-ci tc :!s k , • :uc a fr i,o nCUJOU; 

23 the salt, assuming that they relate to the 

24 liability issues. 
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1 MR, FINC?i: 7e3. The salt does relate to 

2 1 i a b i 1 i - V . 

3 A, *7h.it we have i nf or ma 1.1 on on is rhat at 

4 "licico I Lt appears verv likely nnar. a oomon of 

5 chs salo -oossiblv .i iarqe oocnon, cams from 

6 run-off from -ho Tnalana Department of Highways' 

7 :3 oili tv , 

0 Also we have some information on 

0 disposal of '.'hi ori ns-containinq v/asree st the 

10 7idco sites. 

11 Chlorine or chloriae? 

12 A. Chlorine. Chloride. 

13 Par .jxamplo/ a Minnesota firm was 

14 reported to have dumped pickle liouor at the 

15 Hideo I site in the Robinson deposition. 

16 And at Midco II information we have 

17 suggests — orf not only suggestsr we have 

18 depositional evidence that US Reduction dumped 

18 aluminum waster some type of high aluminum waste 

20 at the Mldco II sites. That is also high in 

21 chlorides. 

2 2 And '-hat orooably contrihurod to the 

23 chloride contamination at Kidco II and possibly 

24 the other Midco operations, where the disposal 

« ̂ 1 .3 - -



during the Midco operations >=jl so concribured -

trha -. 

O, Did '.7"PPA ronsuir rrcordrj i rr-a i nc ~' 

••na Indiana Onoari-nent -if lealrh, ia'xar tr'nair;-' 

the Indiana Dc»oartment of i roniaenra I 

?!anaaeinent, In order to deternine -jourcGa of 

aalt concaninarlon at -ihe "i dco ' and '5i-!ce TT 

9 sites? 

0 MR, TNRMr AT7M: Mot TDOM records, 

10 records, 

11 A. IDRM reCOran? 

12 MV MO. FIMCTI: 

13 0, Riqht. 

14 A, Just records v/e have in our own files. 

15 0, How did they qet there? How did thost 

16 records get there? 

17 A. vihat records? 

18 Q, The ones to which you just testified, 

19 A, Would you repeat the question? 

20 MR. TGNBNBAUM: He wants to wants to know 

21 whether you consulted IDRM records in vour fil-.. 

2 2 in connection with detcrm i. ni r:q "hi- of 

23 salt found out at the site. 

24 A, Okay. 
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^'e have some TDFM records in our files. 

".lie, L :-lon'i- chink tnev conhr i bur ed r.o our 

3 under standinq of -ho lalt contami na tion, 

4 lY MR. FT *7 CM: 

"j q. Do thev contribute to your 

6 understanrilnq of rhe sources of the salt 

contami nation ? 

A, Not IDRM recordsr no. 

Anv records from anv Indiana 

10 qovernmental aaency, nuch as Indiana Department 

11 t;.f qiqnways or Oz»partment of Transpor ta 11 en ? 

•>2 A, Yes. '^he Indiana Dopartment of 

1.3 Uqhv/ays, v;e havo their 104 R response to our 

14 104 R request. 

15 0. How did the Agency learn about US 

16 Reduction aluminum wastes at Midco II? 

17 A, Okay. 

18 Wellr the RI showed that there were 

19 high aluminum in the soils. And we had a 

20 description^ verbal deeoription, that it looks 

21 like this is some tvpe of secondary aluminum 

2 2 .Qmeltinq v/ast.-:-. 

23 So we looked^ up the only secondary 

24 aluminum facility in the area is US Reduction. 

C. ^ ^ 



Tn addition co r,hatr thero is ^zhe 

"ooinson rl«? no s i tl or -r. ir r. a r £3 "har: "in 

Reduction vjaares v/erc '.jurtined or used for " 3.11 11 

-'•n t-ho "'laco IT -jite, 

5 0, Other than the ^objnraon ienosi ; on --

A, Or arouna the riidco IT site, 

O, Other -.hnn the Robinson nonosition -in. 

the fact that you idontified rjS Peduction as n 

aluminum v;aste or aluminum tmoltina ''~cl]itv . r--

10 the area, does the Aqency havt* .my i nf or ma c i on 

connactxnq 00 '^enucrlcn's nlumlnum '.j-iav-.-js rz 

12 rUdco II? 

.13 A, Ocl] , we navo the -- we iiavr their 

14 response to our 104 P request, information 

15 request. 

16 Q. And you read that response as 

17 indicating that OS Reduction sent aluminum 

18 wastes to Midco TI? 

19 A, No, It indicates they generated 

20 aluminum waste, 

21 And, of course, then connecting that t-

22 ch? other '.ioposi 11on, or -ho whor -- ^rhi; 

23 depositlonal evidence and the other information, 

24 there is additional evidence that since they 



1 

qenerated high aluminum waste, that it could 

nave qone no '•Te '".it;:.-;. 

n. What other intorTnation? 

4 '\, '-^hicr. othar infor-nation arc you 

5 raforrinq to"^ 

You just alluded to other information, 

7 in addition ::o the hobinson deposition and the 

1 104 P. response submitted by US Reduction, on the 

g basts of vMiich "^PA concluded that US Reduction 

10 sent aluminum waste tro "idco IT, 

11 A, Rif.fr.c, The verbal, the vinible 

12 loscrlotionofit. 

13 <3, Visible description. 

I'l A. Ry the remedial investigation 

15 contractor and the analytical results in the 

16 remedial investigation. 

17 Q. Okay. 

18 Visible description of the remedial 

19 investigation contractor. 

20 nescriotion of what? 

21 A, Of the wastes, of the fill material cit 

rhc Hideo IT •TiT.Ei, 

23 0. So the remedial investigation 

24 contractor took a look at the fill materials at 

^ /r s A A 



the site and concluded that thev were aluminum 

wastes ? 

^'ell , he •^^ucraeut nd it, 

O, 'le ':uqqastoo :r, '""kav-

-Tho \.n he? 

i\« Tob A ten. 

did h? -av anvthinn .-ibTur. 'Wict; c:' 

n A, Ithinkhedid. Yes, 

0 rir, ''»l:en tcid -hat ih.-^np v-vr.' "=: 

10 deduction wastes? 

11 A. -To, Thaf ']F. :^KGUcrion -- '.r- ;ar/ ;C:LV.: 

12 un, T think ha said i-.har ha trhought rjr: nuc r.io 

13 V/3S the only secondary sluninum tmaltlno 

14 Facility in the area. 

15 0, So, it is your understanding that Mr. 

16 Aten determined who the secondary aluminum 

17 smelting waste generators were in the area and 

18 ccncluded that US lladuccion was the only one? 

19 A. No* Z chink he just had general 

20 information. 

21 o. Just general information? 

A. Then wa v o r if 1 .i d i L. 

23 Q, You verified that information? 

24 A. Y-es. 
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0, Did Mr. A ten cell vou that there was 

.inv china about ;h«r tarur? of zno -iluninum fill 

1 'patarial that he ^uaaesced could be found at 

."Ucico TI that Linhr-d that r.acsrial MS 

""e duct 1 on ? 

A. '-^ell, he aaid it looked qcav^ I, think, 

7 and ash like. And T don't know v/hv, but he 

8 thought that it might be related to — 

P V7oll, T guess as far as connectina it 

10 ho ns Reduction, I would say no. That's right, 

11 -lo. 

12 o. All right. 

13 Didvou communicate at all, "Ir. '?oice, 

14 with any officials of the Indiana Department of 

15 Rnvironmencal Management about the possibility 

16 that groundwater from the Midco I or Midco II 

17 sites could be discharged to a POTW? 

18 MR. TENRNBAUMt HOW Is this related to 

19 non-record issues? 

20 NR. FINCH: Actually this question is not 

21 related to a non-record issue, 

Put, I c:in mak.-' j re corn, 

23 officials of the Indiana Department of 

24 Environmental Management have testified in 

^ ^ ^ ̂  .m ^ ^ <• n ^ ^ rk's n ^ ^ ^ 



deposition nbout comtnunications with "'r. roicr 

jnd rjtnors it "T^RPA -m -n:c ; rju»•. 

3 A n n T i u S t 1/ a n" - n 0 r o cr r: -.) •: 1 r m £ 

'.-hat-. '?or.w 1 cn 31*anct i not ./111 Lncno s 

".astify 3Dour, '.-hese vou ar<v r-riil 

instrucrlnq the v/irneRs nor -o answi:?r ^ 

7 nuostlons. 

R MR. TMNEMRAHM: Can the reoorter read thF» 

n lURStion? 

10 MR, PFRMAV: Can vou repear. zhf^ MuasT. i on, 

11 plea 30. 

13 'The record v/tis ceac.) 

13 PY MR, RTMCn: 

14 0. Are you v/illinq zo -inswer char 

15 question? 

16 MR. TRNENBATJM: One second. 

17 It seems that that is a record issuef 

13 that is part of our pending motion before the 

19 court. 

20 MR. FINCHJ Okay. 

21 T -just v;ant ro be cl^>ar, wa are talkin; 

23 nbout conmun j carlopR '/ihh ind j v i otJ ni oursicto 

23 the ambit of USRPA, individuals who are willing 

24 to testify to these coramunications and see no 



I privileqe or other ioaais uoon wnich to issue 

.i Lnstr uct ione not "o ».nsw=r. 

.•? "R, TTMRPR Anr": vou know, nur olnocrio,-;. 

4 nroundo for our ooioctionn lOr: ^ nc c r u c;r. _ on ;= 

5 this reqard 3re not rhe Assoction ot 3 

orivileqe# but thev are a -"uch broaoer baseo 

7 issue. 

n MP, PINCH: All riqht, I iust want to make 

9 a record on ^his npi'nt# Alan, 

10 Ibadintendedcoask'lr, ^oicon 

11 sertes of auostions rel^xC-ino to the f o Ll ow inq ; 

12 Conmnnications between Mr. "oice and Trqf 

13 officials over the propriety of n niscnarqi® 

14 point or the propriety of discnarqe to a POTT'7, 

15 Communications between Mr. T^oice and 

16 IDPM officials over the appropriate standards 

17 for the giving of a permit for such a discharge 

13 Communications between "r. Boico and 

19 officials of IDPn relating to the manner in 

20 which salt contamination could otherwise be 

21 addressed, 

22 Do I •jncier stand, Alan, . hai: '.IHC.' T -iSk\-i. 

23 any of these questions, you would have made the 

24 obiections you have made to discovery seeking 

> 'i f ^ ^ n r«i. ^ 



1 information on record compilation or remeoial 

2 iccion :•»» I t;ct i on -:nd ./oulti :ijr-n-jr 

3 Lnstrucred I'r. -Toice not to -insw/jr tnesp 

•\ --lut^se ions ? 

5 MP, TPriRnBAHM : Yas. 

6 As we have Indicatea in our notion to 

7 oretectiv-» erne, the rocoi"^ contoi.'rs loin 

•8 information; it is our under standi no that the 

0 record contains "ufficiont infornation on rhese 

10 areas in connection v/ith -he Aaoncv 

11 docision-:"akinq otoccsiT, 

12 Of course, .js T iiavo inoicatoc 

13 repeatadlv r.hrouqhour. the course cf -.hese 

I'l depositions and in our papers, if anv of the 

15 defendants are aware of any documents or other 

16 information that may have been inadvertently 

17 omitted from the record in this connection, or 

18 in any other connection« they should bring that 

19 to our attention as soon as possible. 

20 And if we find that they are right 

21 through some oversight, ^hen we will tvake 

22 v/hatcver steps arc nccossarv i:o Mai'.c :urc* rh.\t 

23 this information Is before the court prior to 

2^ fiovember. 



ii5 'I 

5io far we have not received any 

<":3r r-iiJGpondence from Tny .iGf-jnaant n suqgestinq 

-hat Gomethina is my missing. 

T''c; did r>-:ceivo some motion from some of 

the defendants which identified a couple, n 

^ handful, or two or three documents that thev 

7 thouant lielonqeri tn the record and we ore qoinq 

8 to look at those, see what the story is on them. 

'^ut, fro mv under standinq, none of those 

10 related to the line of questioning•that vou 

11 .n-cposed, ^:o specific documents have been 

12 identified. 

13 If vou or a av;aro of anything that 

14 oeJongs in the record in that area, please bring 

15 that to our attention and we will respond 

16 accordingly. 

17 BY MR, PINCH: 

18 Q, So the record is clearr Mr•.Bolce*.had 

19 instructions not to answer questions been made 

20 by Hr« Tenenbaum, you would have obeyed those 

21 instructions and not answered the questions? 

22 A. Vo5. 

23 0. All right. 

24 On that basis, T am not going to ask 
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specific questions in the .subiect matter areas 

ouT;iinen i minuuS nqo. 

And t will 1 k e ^ 1 a n, o u L11 

:Cipulats that T 'nave (3r t-ser v ec /or revirv/ -v 

tha court --snv issue we may nav» wirh vour 

oosition on v/hother this is oi scover a bl c-

ma ter ial? 

MR. TENRNRAITH: As 1 om as you are v/illinq 

to similarly ^o stinnlate with rnspect to our 

deposition last week, on che issues v/hero vou 

did not nroducG a witness ana inciicrivo'i '/nu 

would have instructed your witness not ~o /.nswr-r 

my questions. If "ou will qivo r?e the =:'mo 

stipulation, I will be glad to give vou that 

stipulation. 

MR. FINCH: I can't give you a stipulation 

today, August 1, with respect to something that 

Happened on the record in a deposition that 

occurred ten days ago or whenever. 

MR. TENENBAUMe You were at the deposition 

and if you can't extend that same courtesy, 

which I would axpecc char vou woulc hiv-:-

extended, then I am not going to extend it here. 

Rut, T thought That vou v/ould. 



1 'in 

MR. PINCH: All riqht. Let's go off the 

racerd 'for i second. 

(Diocussion hod off the focorn.) 

Co bjck on -h? record. 

T v;ill rjtioulate rhat; in fhe 

ft covernment's 30 (b) deposition of standard 

7 "hat took Place Jast v/eek, the government made 

n an adequate record to show the line of questions 

ir wished to our sue Hcainst standard T, as r;o 

10 which we interposed various object ions. 

11 MR. Tr:?:igT:3 An:-!: okay. '-Jill do '.-.ha .'same 

12 hare. 

13 cust for the record on another point, 

14 we are not conceding that the state of Indiana 

15 has permitted discovery on these communications. 

16 I was not at those depositionsr so I can't 

17 really state whether your recitation of what 

18 happened is true or not. 

19 MR, PIMCH: Well, the record of those 

20 depositions speaks for itself*. 

21 There is no sense in arguing -about what 

22 haopftned in T-hose '.impositions. The record is 

23 quite clear. 

24 o, Mr. Boico, I call your attention to 

-1 » f 



Part T of Rjthibit 50. Plaase look it Th" 

=3t:a unripr c^-jpr, ion 1 .-riicn r.">ai-is - •>; 

f oilows : 

" T h o I n t o r Ti c. ri o i; 

the r;»cord dean not 

demonstrate ~nac there r.av 

7 be an imminent enn 

8 substantial endangerment to 

0 the .Tjblic health or violfarc-

10 or the v:-p.v i r onment 'jocaus? 

11 jf an acTiuai or r.hreaconod 

•>2 ceiease of a hazardous 

13 substance from cho 

14 '''he a dm ini St rat IV e 

15 orders are net based on 

16 valid findings of an 

17 imminent and substantial 

18 endangerment to the public 

19 health or welfare or the 

20 environment and therefore 

21 exceed rPA's auchoritv under 

2 2 5r-ction J 06 of 'ThPChA," 

23 That evidently is a synopsis of various 

24 comments made by PRM and various 106 



1 '15 fi 

respondentsr and does not purport to be a direct 
I 

•Tuotation irom inv 3ucn rssoonse. 

^oica --

^:T?. T^:^7RN"Anil; ih js Eollowed v/ith a couple 

•.^uota tions. 

<i ?1P, ?I^7CH: T know it is, but T am only 

7 talklna about rhls sentence now, 

R MR. TF:M!i:^7BA^M: Okay. 

'> ny MR. PT^3CTT: 

10 n, Mr. Toice, does the statement T just 

11 read verbatim have any role fo play in tha 

17, imnression of bad faith to which vou have 

13 previously testified? 

14 A. I would have eo address the individual 

15 parts regarding that question. 

16 Qo Okay. 

17 Let's take a look at comment lA. 

13 Please read that and tell me whether that 

19 comment has had any role to play in the 

20 Impression of bad faith to which you have 

21 previously tosclfied? 

22 A, Tkay. 

23 Well, previously we were talking only 

24 about RRfl and these comments were made by the 

^ ^ t A A 



Mldco respondents, 

Tusr CO che rocrojrd 13 cl-.ar — 

A, M r s i n f h.? r t? • 

•1, nrJM ,t 3 librae! ns -incno - o rr-p ;:• n r.-•• r 3 , 

A, okciY, I guess vcu -sr e f7. oh 'c. n.ka v . 

The firsc nne: 

"ADarn from rhe 

8 risks addressed by the 

'> partial consent decree, nhe 

10 risk to crasDassers ia "he 

11 principal risk i :i?jnr i r i cd fiv 

12 che United states !.n 

1? connection with thr* f'idco 

11 sices, Clearlv, the risk r.o 

15 trespassers does not 

16 constitute an imminent and 

17 substantial endangerment 

18 v/ithin cho meanings of 

19 Section 106," 

20 Q, Why don't we for the sake of clarity 

21 address chat ^jentsnce alone, 

oa s r h a t re n na nc a h a v e i nv r o ] t,- ; o 

23 play in the impression of bad faith? 

24 A, T think the first sentence would. 

f n ^ m-i. i ̂  n tf: in-»n 



1 460 

1 Q, Okav. 

2 13, -h'? scntencf-- .is follows, 

.1 auotoi 

d "Apart froni the 

f r 13 k 3 a cd c e a sed by r.h e 

6 ; partial consent decree, che 

7 rinks fcotresoassersis the 

orincipal risk identified bv 

0 -:h»* 'Tniirec! dtates ir. 

10 connecti on w ith the Mldco 

11 sites."? 

12 A. That'c correct, 

13 n. Okay, 

14 How does that sentence have any role to 

15 play in your impression of bad faith? 

16 A. Well, the partial consent decree didn't 

17 address any risks at the site. All it said was 

18 to conduct an RI/PS. It studied the sites, 

19 basically. 

20 It didn't address anv risks at the 

21 site, other.than payment of past costs, I quess, 

22 fi, "-^hat do you r.ean --/nen you nay ir did 

23 not address any risks at the site? 

24 A, T-7ell, under the partial consent decree, 



1 the respondents did two thinqs. Thev paid for 

2 «omp pant costs ind '-.hey conoucra ri --e-Tic i - i 

3 investiqntion feasibility -;rudy, "hat 'cpsn*-

'i aadross any risks at she site, it onlv ---cudK-;? 

5' tho site. 

n, When you say address, do von moar. T.aJ' 

7 findinqs or conclusions? 

A, Addressed in the context used in the 

^ uentanca, addressed mf>ano carr 

10 of or it is covered, taken away, '"hat was ny 

11 interpretation of the sentnncr;, 

12 P. Oo you don't a^e the word a dd r»;;s d 

13 implying subject matter. Vou see the word 

14 addressed as implying taking care of vor 

15 eliminating? 

16 A. Uh-hum. 

17 0. By uh-hum, do you mean yes? 

13 A, That was my interpretation. v?s. 

19 Q, And on the basis of chat 

20 Interpretation, this sentence had a role to pla^ 

21 in your impression of bad faith? 

22 A, YT-'S. Alono viTh ill tn c oth,.'j: 

23 performance problems of FIRM. 

24 O. Okay. 

mi..*'-.. ^ ^ 



I4r,2 

o 

What aboua "he second sentence^ quotet 

''CI t:-a r i V , nhy rir^k 

3 CO fT-:?3pa ssers does not 

4 const.i cutro -in iy:iniinont: and i 

substantial undanqerment 

'5 within the Tteanina of 

7 qoction infi," 

fl Does that sentence have any role to 

nlay in vour impression of bad faith? 

10 A, No. 

11 o, What -iDour tno third srsntencs, quote: 

12 "There is no 

13 evidence that a trespasser 

14 on industrial property would 

15 scale a fence, dig through a 

16 cover and then eat 

17 contaminated dirt or drink 

18 contaminated groundwater*•• 

19 anywhere." 

2.0 Does that sentence have anv role to 

21 play in your impression of bad faith? 

22 A. Yos, T i-.nink ?o. 

23 Q. How? 

24 A., Well, it says there is no evidence, but 

1 /• ^ 1, ? _ 



I in a risk assessment, we don't use direct; 

; -'V1 d'^TJca , -m use r <?a sor-a fcl'i rr c o'. „ 

3 • o, ''har do vou noan bv -- r '.m rorrv, 

A. TinJ-^'Ss i r: actual] v ^.a pn,-; n •?, i:ov/ .'o vru 

prov-a that ir will happen, omer:hinn -^h:: 

6 0, Okay. 

7 A, Pe use reasonable prcbabilirv 

8 reasonable, I queas, possibilities. 

Reasonable oo s s i b j 1 i t i es ir rea sono bl "• 

10 probabilities? 

11 r-ip . TFIMPHBATTM: ooncinuim ;;bi r^c:;ion. 

12 Basically we use reasonable v/or is-ca c; 

13 scenarios, 

14 BY FINCH: 

15 Q, Is that a reasonable probabllitv or a 

16 reasonable possibility? 

17 A, I don't know. 

18 Q. You don't know which one it Is? 

19 MR. TENENBAOH: Same continuing objection. 

20 Also may seek expert testimony. 

21 A. r think it is reasonable POS5>ibil ity. 

2 2 

23 BY MR. PINCH: 

24 o, Why do you use a reasonable worst-case 

^ n 1 r* 



I scenario? 

1! IP. 'T'riTTEnn ATir:: .1 -'.yccn'-i. 

3 This i55 now .leeklnq discovr-^rv on '.-ccoro 

•i J.3SU0S. T will Iiavo ;o Lnstrucr. -ns: *7i'cn'j35 -.f::-

5 to ancv/er that. It is also seekintr -iXorTf 

5 testimony, if it turns out to he a non-r •''Cor r. 

7 issue. 

This IS not noticed as an expert 

P deposition. 

10 HY MR. PIMC'T: 

11 o, no if T undcr Jfcana voui: tonr'entr :*r, 

12 3oice, you find bad faith in the r^tatement ^hat 

13 chare is no "evidence" chat n creepafiser v/oul'.i 

14 scale a fence and dig i:hrouqh the cover because 

15 the notion of evidence is irrelevant to the 

16 calculation of a reasonable worst-case aconarlot 

17 MR. TFNENBAUH: Can you road that back, 

18 please. 

19 (The record was read.) 

20 Rame continuing ohlection. 

21 A. T7ell, first of all, it is mv tostimony, 

2 2 it is not: mv comment. 

23 And also, as T have been testifying 

24 throughout this, it is my impression of bad 

n f tr n n n 



1 faith. And I think the way it is worded here 

2 juqoeats J-hat v/e have ro "ome -v:?.-* if 

3 concrats evidence thac ihis will ictuailv 

4 nappen, 

5 And r think — T -nink -nac con^rihui 

6 to ray impression of their oerformance. 

7 MR, PIMCri! 

0 0. Hecause you don't have to have anv 

0 evidence chat this v70Uld .actually hapne?!? 

10 A, It has to be based on some reason.ibl'; 

11 worst-case scenario, which is based on -- ther;' 

12 are certain standard assumptions on the .-imounr. 

13 ,of soil that miqht be inaesced in one sitrina. 

14 There is probably some evidence for that. 

15 o. Sitting or setting? 

16 A. What? 

17 0. Was your word sitting or setting. 

18 NR. TENENBAUMt Sitting or setting? 

19 BY MR. PINCH: 

20 Q. Ingested in one --

21 A, In one, 

22 , -- cr.inq or i-:ettinq?" 

23 A. One, at one time. 

24 o. All right. 



1 a fi 

o 

"IR. TKMRTJn Mjri: — 

3 A, Also there is other standard 

4 -3 ssumpt i ons that thor? is r?videncs for, 

ilR, TETTFIMR Allf»: Let's avoid getting into 

G those expect or record issues and so forthf and 

7 so on. 

8 MR. PINCH: All right. 

I just want to know whv he says this is 

10 bad faith. 

11 !1P. TPNPNnA'Jh: I thought he al ready 

12 answered that, 

13 A, Plus the bad faith, T .e.ean it is not 

14 just this one statement. It is the overall 

15 performance over a few years. 

16 BY NR. FINCH: 

17 Q. Right, I understand. 

18 Please take a look at comment IP which 

19 follows two pages later. 

20 Do you see that? . 

21 A. TJh-hum, 

.3 2 o. Poes that -nean y'»s? 

23 A. Yes. 

24 0. I puote the first sentence: 

Lonooria & '^oldstine 236 1030 Chlcaao 



1 "T'7e fjpecificallv 

2 contend >;har -hsre are t;o 

3 facts andicacinq that any 

4 sianxficant ondanqerment 

5 that mav be posed by the 

S Hideo T or r?idco TI .sice 

7 needs to be addro.sseci with 

B any deqree of ucqency." 

q noos that .--rent once have n nv rol o -o 

10 play in your impression of bad faith? 

11 HT?. TF.»]P!MhAIIM: Hell, let mt add to ty 

12 additional objections previously scarod -n thi.s 

13 one. It neDms that thia objection, at least 

14 reading the response, is a leoal question, 

15 Let me just read it for a second. 

16 MR. FINCH; Sure. 

17 NR. TENENBAUM: It seems me that all of 

18 comment IB pertains to either legal 

19 interpretation of the imminent and substantial 

20 endangorment phrase in the statute or expert 

21 testimony issues. 

22 And rhe vyirnecs nor. .i javyy-rr ano 

23 this is not an expert deposition. But, if you 

24 want to ask him whether apart from legal 



1 -1 o 1 

1 interpretations and expert testimony about 

2 immiJisnr. substantial undanqerment r there is any 

3 part of this that has somethinq t;o do with his 

4 .'.mprossion of oa ci faith, then T will let him 

5 answer that. 

6 MR. FINCR: T am not sure I understand your 

7 point, Alan. 

8 Tf this witness has an impression of 

9 bad faith directed toward FRM or any of the 

10 'defendants in this case, and if that impression 

11 happens zo rest on his view r.t what he thinks 

12 the law is, we are antitied to know it, 

13 Obviously, we are not entitled to ask 

14 him for a leqal opinion on behalf of RPA. And 

15 we are not entitled to ask him for his expert 

16 opinion on behalf of EPA or otherwisey but, we 

17 are entitled to know absolutely everything about 

18 his impression of bad faith, even if part of 

19 that impression flows from a legal 

20 interpretstion that he has^jj^rsonally made 

?1 comethinq connected with this lawsuit, 

22 Tf you '/ant to issue instructions not 

23 to answer, I can't stop you, Alan, but I really 

24 don't understand your point at all. 

T./M^nnrin 1010 



I ,1 

HP, TPNPrinAnMs T am iust trvmq to expedite 

inn It ?semv^a -.a me ;-he --fus«tion on rhia 

comment is <i waste of tine, 

C -iiii tiOt qoina to instrucr him nor 

r.o .inawer* If he knows »-h« -.inswer, he can 

answer, 

7 -IP, All riont, fine. 

3 T'le are talkinq now about the first 
f 

3 .sentence in to mm en t IT-, 

10 HP, T-PMEHBATJM; =:ubject to mv objections, 

11 '!n. nrCH: Piqht. "Vhe first semrsncc-; of 

12 comment IP, that was read into the record, 

13 A, T would say with all three of these. 

14 o, r haven't read the other cv/o vet, 

15 Let's just start with one. Then we will go on 

16 from there. 

17 A. I would say no, because my impression 

18 is that is a negotiating position on the part of 

19 the respondents, 

20 Q, Okay. 

21 Is it your testimony that the following 

r.vo ssnuGncos .TJ sc had no ccl-.* ro olay in vour 

23 impression of bad faith? 

34 A, Yes, 

T O 

-J «C T n A 



0. Okay. 

' "hor iiDO n ,-h'jr*' roo-i-.. .'na ' -i-],) 

^a ck on h:» r ccr r.. 

l^'l-vaje looK or ::oi:in£;nT 10 'r ' c r I 

i^xnibit 50, ond T.c.li rao •,;hoT:hr»r "h = .- ^ra rOTIon*• 

<3 contained in '-nat comment had j ro1:-» ro PI av i 

7 your im pr '=? s o ion of ba d f T; r h ? 

A, Okay. 

•""hid i. s aim liar •."3 r.h:> or ev tour 

10 coramonc. T'ell# T can't tee Lt now, out, aqait 

11 rhev -"ire :iayinq •.-.har. rnc imni-ienu _i:i 

12 substantial -'ndancrerm® nt rhac ny ha v.- brr-n 

]3 posed by the "idco .tites was fully tddrcs:-'d bv 

14 the partial consent decree entered in .!?05. 

15 And the way it is worded, it sounds 

16 like they mean that all the other risks were 

17 eliminated by the — by some action conducted 

IB under the partial consent decree. And that's 

19 not true. 

20 All the partial consent decree# all 

21 that was done under the partial consent docreo 

22 '.'.•as io roinburso costs •xnU vmcuc!: -r:_- rr^msnial 

23 investiqatlon feasibility study at each site, 

24 which doesn't eliminate anv risks. It onlv 



T 7 1 

J 

S 

7 

8 

10 

! 1 

1 1 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

23 

24 

•ivaluates the site. 

c iLT-'/our 'jnrjfir ^cannnq? 

A, V^c;. 

7nr.t, yes, T :znir,k :.n The same v/av 

"sS the previous -r-a-encnt chan I addrassecl on 

rhis subject. 

Are ynu vo.?-t ifv ino that you '-'nn't 

understand the partial consent decree to have 

.•cidressec surface clean up? 

TFPPirjnAun: reoulre an actual clean 

:;p, i.s that vour rTusstion? 

•:R, PTMC'T : To address surface clean un, 

MR. '^RMRPh AH r!: ^hat 00 you nean by address? 

Vou mean the cost or actual clean up or what? 

?1R, PINCTT: As a subject matter of the 

partial consent decree, the question of surface 

clean up. 

HR. TENEMBAUM: To the extent it is 

ambiguous, I will object. 

You can answer. 

A. Okay. 

•''ell, r nuess 7 have tc •;hange my 

answer on that, since I didn't notice that it 

also says the partial consent decree and the 



surface clean UD. 
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iust — L t v/oulln't coTcribut^ -.o "•'/ ; T or:? ns i. o 

DI oa (J v a 1»: n JO a ;v d -•< n -rat:. 

•••), '"II r: o h r:. 

A, '^hoy are iust ixpressina theif :joiri , 

Took ar cointnont "0, rno I'isat: rt*ac: 

which reads as follows, quote: 

do one t;nqno«an i r. 

the •} ust-conci uae d four 

-nop-cTs af 

neoot iati on. . . irentioneo ,inv 

smT-inent and aubsuantial 

clanqer arisina from or 

threatened by the Midco 

sites." 

Does that sentence play any role in 

your impression of bad faith? 

A. I don't think this statement is 

significant, but no. It didn't. 

O, How about the following statement, the 

foilow1n q : R n t o n c a ? 

A. Yes. r think that would contribute to 

my impression of bad faith. 

Tonooria fi lolnstine 23'^ imn '"'hi man 
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•'1. Let the rocord reflect the statement at 

s n <!, then, r r L , ri uon' : 

'"^hese assertions 

are -ill new. Thev -iro •^or. 

nririressea -Lri the RDD or rhe 

3IFr." 

And •\c i-nst "hf record is cle^tr the 

phrase "these assertions" appear to allude to 

nssertlons of ir:iiniaent. and cubstantial danq-»r 

arising from or threatened by the Midco sites, 

^Jow, Please explain, r-'r. "oLco, how 

-.his 'Sentence Plays a role in your impression of 

bid faith? 

A. "ell, the POD and the PI/F3 clearly 

indicates and evaluates the risks from the site. 

So all we did in the unilateral 

administrative order was to recite those risks 

identified in the remedial investigation 

feasibility study, and that are also summarized 

in the record of decision. 

And so the information, which are 

corral nly the basi:: of rho .assertions in the" 

unllateral administrative order, was all — 
i 

cartainly not new. Tt was always available in 
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11 
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16 
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2 4 

the noD and in tne romedial inv«='53tiqation 

raa r.i bil ; tv -:tu!iy. 

'•'hat. c-ibour inniT.'n- -•n" ."v-j ,7 s r. a rs L 

-.;anaorf iS cnat j •. j-. ho •-O"'. -;r -E;O 

? I/F^ ? 

A, That car ti cu 1 ar ;;t;atnm-*nt is not -^acii.;-. 

Aluhcjucjh, in Th? rirst .fnendcrd r;o!T!nl ai r. i", it 

noted that the qovcrnment stated that tht^re nav 

be in l.-naii nent and .substantial •-•ndariof^rron': 

tho sits. 

r:*. LI vour unr-ca nr I nc Miat 

•fhe 7T/1?"' concludes that -herr- is nn imn 1 .ir-nr 

and substantial ^ndanaertEent it r-iuh.:»r :f .-ho 

3i tea ? 

MR. TRNFlNqAHM: fJame continuing objection. 

A. As I Stated beforer the remedial 

investigation feasibility study contains a lot 

of documentation and that documentation 

Indicates that there is an imminent and 

substantial endangerment at the site. 

o. You sav indicates that thero is an 

l.Tini ;ient nnd '-unsca nrial .incano.ii'Ticjn':, 

What do you mean by the word 

"indicates"? 

»*«>**• « M, n 



A, Provides the basis, rne informa11on 

Towardn ooncijcion -.n-if. "in '^.;n i 

1 

10 

! 1 

'• 2 

13 

14 
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24 

2nd aubstancial .incianqnrrnnnt it cne 

T. T'hc A n n cV ' .7 CO n c 1 ui un ? 

A. Vi-3, 

Is it your tesrimonv ".ha'r. the "'T/^r: 

itself concludv»fi -har there is an Ir-iitii nr. --mo 

substantial endanqerment at either of the elites 

MP. '"rjrmf'n ATT" r -ram» coptinuinci .?b-i-•cr.: or , 

A. 7. t doe 0n ' r spe o i f i ca 11 v jt a te rn t. 

"P* riMC": Off t-he recor.-;. 

(Discussion had off the record.) 

"P. -TlfJCfl: Could "ou road 

response# please. 

(The record was read.) 

0. Does it imply that in your judgment? 

A. It — 

The Rl/PSa do not address legal 

conclusions# including whether an imminent and 

substantial endangerment exists at the site. 

o, Ts it your understandlna that rho 

oxistencr: jf j.'?ninonr :inr: bf.i ui .-i 1 

endangerment is a legal conclusion? 

'1R t TPMRMP APT!: Hame continutno obT=crion, 



A. Tt 13 larnely a conclusion 

3 

•1 

5 

r: 

7 

n 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 4 

2\' '-n. nyc": 

T3 Lt n snv royocct- ";or 1 .•'n,-L 

conclusi on ? 

"R. : ^ow we ,ce .;n i ^ur-rion -

are aakinq v/hich has none edrirt Crom -.he 

inipresnion ot: 'ind "^sirh, -no i-nor.-'ss (-'t 

faith issue# it has qono adrift of that, Vou 

ire nov? askino for -he wnnjfj •-f 'zho .'-qoncv' : 

f inclines. 

'••R, yiTiCr- : f'o, I -im r.oi: .-ven r ura ot.1 v 

.in!:}.nq him about the Aoancv'c findir.cn. 

T am tryino, somewhat daspor at;" ly, :;.c 

understanci this witness' reasoninq in his 

conclusion that the sentence at issue evinces o 

partially evinces the bad faith to which he has 

previously testified. 

And I am using# Alan# the words that h. 

has used in trying to find out why he is using 

the:?c '.'ords. 

riR. TRNRNRAUM: T think char, he has alreadv 

answered your question two or r.nroc rimes. 

MR. PINCH: I don't understand his answer# 

and I am trying to parse through it so T can 



1 n ' 

1 

understand the inswar, 

, 7r;T7'^?in AT?rr; Anycna roadina the roccrd 

//ould ;3ee rhat ha has new inswerod it two or 

Throe 7: i m Q s , 

If vou •<ant hi IT r.o try loain, he v/ill 

try a qoi n. ^ u t, I v;oul d obi ect to this 

ronocitive procegs of nskina rhe .3ame question 

3 .a q a i n, 

"tY 'IP. ^TqCT' ; 

10 o, I just want r*o bo clear on one point, 

11 "r. "oicft. 

You are not restifyinq, are vou, that 

13 •.ns drafters of the ?I/FP concluded that there 

14 wag an imminent and substantial endanqerment at 

15 either of the Hideo sites, are you? 

IS A. Who do you mean by the drafters, do you 

17 meanRRM — 

18 Q« Whoever drafted the RI/PS<» 

19 A. — or Dames & Moore? 

20 No. 

^1 i-R. TPNRMPAtJM: Py this, you mean in 

22 connection v/j. tii nis impression of baa faith, 

23 right? Is that what your, question was? 

24 "IR. FUICII: I am confused. 



MR, ATJM : You nay have? j nadver tantl Y 

-aid som€i<;.hiiq aoou- -- "aur -".ir;n nav inv •= 

presuruGa !rhi3 vras aia aca r.c?rnr; nr. <r .-one v r-i r a , 

''R, "o. "a. It :.Cz r.or n 

•stacRTnerr nc all, Tr lO rat'-^nanr 'jpon w-ni-

5 he i3, at least in oart, drawLnq jn :.Tnoresaion 

7 of had faith. 

R MR, TRNENBATIMr All rioht. 

ay :iR. YT^'C'-: 

10 'h. Please cake a look at comment in 

11 'arc T of "Xh1hi r 50. 

12 "his is M nomev;nat lennthy comnr-nr 

13 runnina from the bottom of r,ho paqe .on which ir 

14 first appears and startinq on the next 

15 unnumbered page on which it appears, and tell m 

16 whether anything in that comment has formed a 

17 part of your impression of bad faith? 

18 Off the record. 

19 (Discussion had off the record.) 

20 Back on the record, 

21 ^ A. >70. 

2 2 TTo. 

I 

23 So this statement has had no role to 

24 play In your impression of bad faith? 



'47" 

1 A. MO. 

••* n. Plua.se looit .JT com.mfcni: LF -.-nd rcil 

3 •/nether rhac -"ommon'i: -las had any role ro nlav in 

4 •/cur — 

~j A. "^hen:- j u a ;r»cond oorcion of IF, if vou 

-1 •//ant lo no over that. 

/ Second norti on. 

8 A. I was only answerinq for the first 

ri r-or tion. 

10 r\. ' • Okay, 

1 T 
J. — Pleasf' ^all .TO -US to anvi-hinq in IF, 

1 r. Mo. 

13 All riaht. 

14 A. Mo, 

15 0. And IF? 

16 A. We don't agree with what they are 

17 saylngf but no. 

is Q. So this commented no role to play in 

19 your impression of bad faith? 

20 A. NO. 

21 0. All right. 

11 • • *, T -./anr to call -'our Mttcntion r.o \ 

23 portion of Fxhibit 50 that is kind of hard to 

24 1 oca ce, as this exhibit is not page numbered at 



-•*11. Thev are comments unrier zne caDclon. 

"Ccmments Irror. -icint •:tsr..-!r ^.or -no -r.r-f r i• 

It the oitft," ^ 5-ection "t •71a t;--» r i ai r:--1" 

f 011 ow i n g " u r r- ~ T cc c-e r c .1 '>5 - -

-A. :rss. 

A part of Parr. Ti, z.i. isn't cJt-.it. 

7 Do vou aae that? 

B A. rjh-hum, 

n o. nv 'ih-huT., you •voar-. vt=^--

10 A. Yes. 

11 "i. -Ml right. 

\2 Ijook jt commenr. numbfi-r 1. ihar'^ iCCr 

13 what appear to be aeleO: iv-t- nuorations, ^'ivo 1 r. 

14 all? 

15 A, Uh-hura. 

16 0. Do you see that? 

17 A, Oh-hum. 

18 Q. By uh-hum, you mean yes? 

19 A, That's correct. 

20 Q. All right. 

21 Please look at the first comment, which 

32 ouroorit to bo OTAO made by someone named "ark-'^r. 

23 I won't read it in the record to save time. 

24 But, could you tell ma whether that 

J - • — 11--



1. •! 1 I 

o 

comment has a role to play in your impression of 

iiao faiv.h? 

A. I woulfj lav y:»s, 

, n k n V, 

Ldz record reflect that the comment 

a reads ns follows, nuote: 

7 "Issuance of the 

8 orders is an unfounded 

extension of the recent bad 

10. faith v/ith which Agency 

ocrsop.nel jettisoned the 

settlement efforts of the 

Mi'-ico Steering Committee." 

14 Please toll mo how this statement has a 

15 role to play in your impression of bad faith? 

16 A. Well, this has to do with the 

17 negotiation period following the referenced 

18 decision. 

19 And Mr. Harker accused the Agency and I 

30 guess the Department of Justice of bad faith in 

21 tho negotiations. And I thought that accusation 

0 2 completaly unfounded, 

23 0. Why? 

24 A, Because v/e always negotiated in good 



faith. nur position was -jlways rhc samo, r,har 

'•/« 'lad T3 -.itiDi ;'Tiicint: '.n?; rnnenv -:5 - r cv i r.k-'n ' 

in -.ho rticorc of decision, .tnn -har. \3 -T ^ x r 1 v 

'</ ='11 k nov/ n '-.h ar. i.h a r.' " x:i '•? " q'-" n ov ' JC G X : i Or> • -

ne q o 1 a r i o n s. 

q, ?roin wnich ohp Aqcncv did not doviatv? 

7 at anv "inje in any respect durinc fhs 

fl negotiations? 

n -"r^pPMnAnrir Tuar x .^econo, 

10 T have to object r.o cms disccverv i nt 

11 ^5ottlt•ment ne aot i a t i on s, T. in -.T- qoiMC ;.o 

1? allow riiocovery into r.etti eme n'- nenotiarions. 

13 'IR. ri'iCM : To vou are 'iot noinc »o •iii ->w 

14 this witness to testify whv he believes that 

15 this particular statement from Tin fiarker 

16 evinces bad faith? 

17 MR. TRNENBADM: I think he has already 

18 testified to that. 

19 MR. KEATING: He is saying that the 

20 negotiations were in bad faith. 

21 MR. TRNPNRATjfl: 'To. He is saying that the 

:j ccu-sa cion that -he T.-JOOVI iatl onf^ bac 

23 faith was itself in bad faith. 

24 -MR. PIMCM: I want to exolore whv this 

* ^ 1 A A 



1 witness so concludes, and rhe only v/ay T know 

2 'low •:o io cnac Is -:o .-sk i series 'roll ov/-an 

? '-:u«stions, 

'IR. i'RATT^I'^ : • ''^ho only ihinc v.r.ar. vou can TO 

5 if you sav "he auy is dealing in oad faitn, you 

6 nave to be able ro ask him why ho thinks this is 

7 doalinq in bad faith. 

MR, PinCH: Right. 

7 A. r -Tm only testifying of mv impression 

in of bad faith. 

11 f^P. "RATirg; Your imDtession is the one 

12 that he is calking about of being in bad faith. 

13 np, TRMRMnAMM: ^-Ihv aon't we do this. 

14 I don't know what the position of the 

15 defendants is on whether they want to open up 

16 depositions of all the defendants' attorneys and 

17 non-attorneys regarding the settlement 

18 negotiations. 

19 I assume you haven't reached that 

20 point. 

21 ^'Thy don't we do chis. Tf the Agency or 

22 if the Hnited Pr,nr.es jvnr wishes in this case ro 

23 make a factual issue of whether or not the 

24 accusation of bad faith was itself in bad faith. 



1 fchen we will .at chat point -set up m deposition 

Z vcheaulj on -Toth Jicius. 

3 At this point T don't •'•hinK v/-:' i.noui-! 

A take 'Uscoverv into .ractl omenr oeooi: la r..-no 

3 Pecause those, as vou know, -ire conf i d(? nr i .vi i 

6 under the rules of evxdenes. 

7 And if we are poinu to i^tarr tikino 

8 discovery into the settlement neootiations, rha. 

•? 13 somethinq that is not provided for Ln "he 

10 extension of discovery, That would require i 

11 lot of -lis cuss ion Py ill ijdes, 

12 I don't think that, vou .ire prepared nr. 

13 this point to open up oiGcov-«rv on settlement 

14 negotiations and we are certainly not. T would 

15 propose that we not --

16 MR, FINCH: I disagree, Alan. 

17 We have never I .think even Implied tha 

18 settlement negotiations were not a fair ground 

19 for discovery, 

20 I would agree with you that typically 

21 the communications that may havo taken place in 

;?2 7ho context: of se 111 ement no col i o ti on.'-'; ic j not 

23 admissible for purposes of showing a concession 

24 or admission bv a party to a lawsuit. 

nor 1 n n n 



• 5 

But/ wherof js here/ there are issues 

•if bad i;3ith/ rnciuoina /issertions of saa faith 

2 by the defendant qroun aqalnst rhe MnitecJ 

i "tates/ assertions which formed d oaals for a 

5 notion filGO in 'Tovember by some of the 

f> defendants/ seekinq orotection under the partial 

consent decree/ as well as assertions of baa 

8 faith by a government official against the 

defendants in the context of the settlement 

10 naqotiations. Then thern is a clear basis for 

11 ciscovery and there rnav be a oasis for the 

admission of evidence that could be devsloood in 

13 discovery, 

14 So I just want the record to be clear 

15 that we have never taken the position that this 

16 is not a proper ground for discovery. Althoughr 

17 some of the information may not ultimately be 

18 admissible^ certainly not in the.context-.of . . 

19 seeking admissions from the government of 

20 certain polntS/ but it may be admisstbl•rfor 

21 other issues, for other purposes. 

?2 But, if ycu .-ro coina --o instruct uirn 

23 not to answer, then let the record reflect that 

24 I wish to follow up with questions in this area. 



1 and you are not going to permit this witness tc 

'' onewer -.hose guesnions. -;r'.o i ./ill .ncv; -n. 

1 riR, TTHRNT? Ann: "^his line guestionir.a 

1 I jnderstood it pertains to issue oi ••/nefn-; 

5 or not we at some point In this •.:3so woul,-': for 

5 some, for whatever puroosa, arnus chat :no 

7 defendants or RTlM acteo in baci faitn, :snd/or 

acted in bad faith. 

0 'lhar I indicatad is, I think ~hat you 

10 prefaced all this by nsking me whether v/e v/oulc 

11 be willing r.o stipulate as to whether or not we 

12 would never so allege or trv to introduce this 

13 Into evidence. 

14 I said you haven't mads your defenses 

15 known# and for other reasons we were not 

16 prepared to do that at that time. 

17 What I am now saying Is that on this 

18 particular tiny subpoint of whether or not the 

19 allegation itself of bad faith contributed to 

20 Mr, Rolne's impression of bad fnith, or. tbst 

21 subpoint we vrould be willing to stipulate that 

22 w<- would nor so contona without .iliov/inq I'urtner 

23 discovery. 
/ 

24 And I think that that suffices to deal 



I 3 

n 
f 

with that in connection with your outstanding 

otf?r in 'j^opor.irion on the broader subiecr, 

MoWf if vou arc? sucqesting that vour 

.fuestions are not on rhat issue and on some 

other issue in rhe case, other than the 

impression, ?^r. Voice's impression of bad faith, 

that is entirely new. 

And at this stage of the discovery we 

in -day 9 or lav 7 of this deposition, inri we 

in nave a schedule that the court has approved for 

11 -iiscovery, .inri tnat issue is not one of the 

12 issues mentioned, 

13 And if this isan Issue thatyouwantad 

14 to conduct discovery on, then that is something 

15 that we should have discussed. 

16 What I am going to do la for now I am 

17 going to direct the witness not to answer thatr 

18 this line of questioning* And if you.want to 

19 discuss it further with msr I will confer with 

20 you on that and see if we can work eomething 

21 out. 

22 "7e either will .adhere to that decision, 

23 or if there is going to be any discovery on it, 

24 then we will have to -- if it is going to be on 



an agreed-upon basis, then we are noing to have 

ro discuss -vnac jrher iisccvorv vichr ne. 

The diacovf-ry reriod was acina o br-

enaecs .Tuly 20 th. 7t uas loeer> ?xr.onc!?d lor v.jrv 

5 limited our poses, and this is 'cne Pirs" "ime 

<5 have heard that this is going to be nart or ':ho 

1 limited extension of dlscoverv, 

8 MR, FINCH: Alan, I am afraid I don't 

? understand or least rwo-^-hirds -of what vcu vj-x-

10 said, particularly the part about discov'Tv 

11 being extended for limited our poses. 

12 The issue of the government's bad fpith 

13 has permeated this case ever sines settlement 

14 negotiations broke down last November and the 

15 government took it upon itself to issue the 106 

16 orders. 

17 And your expression of surprise that we 

18 would seek discovery on an issue so basic to 

19 this case and your suggestion that the discovery 

20 was not extended in a way that would parmit us 

21 to take such discovery strikes me as odd, 

ir.deoa, i^ut, why don'':, we move on. 

23 MR. TENENBAUM: I would suggest that we give 

24 proper respect to the federal rules of evidence 



on settlement ciiscussions ^nd novp p.n. 

:f vou /.-inr -o -iTCU;-.- -ucr.- 'r 

with us, Pi pa so r3'-<e tha-c -ip -.nam r r. :u+'ur^ 

die e. 

f-R. n^av. 

r*. Take a Jock, "r. hoico, it the ..oconc, 

statement 'indar comment; i in thic rocrinn :.i 

R r.xhibit 50, The statement beainninq with — 

9 well, why ion'T rend it, so we ':?iov/ './nvar--

10 ar0 : 

11 ""'The iGSuanc.- ct 

12 these or decs i? a helatpn 

13 .'jtttsmpc '•o cur^ therTnited 

lA States' bad taitn ' 

15 negotiations during r.ho 

16 statutory mandated 120 day 

17 negotiation period." 

18 I won't get into questions at this 

19 point about what was or was not said during the 

20 negotiation period. But, let me ask you whethei 

21 this statement: had i role -.o P1 av in vour 

22 iciorossion of bad fairh? 

23 A. All Che quotes, the five quotes 

24 Eollowing comment I all relate to the bad -- or 



' 4 9 n 

Tccuse the nnited 'States of bad faith in the 

•:ocjnt:ia cions. '\nd r.v r'ssoonse i3 -he? aa LC 

,vac for the previous -fuote, 

•i '-•'hic'i !3 ">ofhinq Che ''nivea .Urates aid 

•,/as in bad faith? 

A. "Phat' 3 correct. 

b. And -.hersfore the assv?rtion bv rhe 

9 defendants that the United States was at some 

"^oint or in some r aspect act inn in bad faith is 

5 0 in Itself bar5 faith? 

11 'i, Sinci- It was unfoundcci, vas. 

12 So in order for the respondents *-0 make 

1-1 -i statement th.at is not in bad faith, it must be 

14 a statement that is in some sense founded, 

15 right? 

16 A. I would think so. That is in order 

17 to — you are accusing someone of doing 

18 something without any evidence. 

19 0. That means that you are accusing them 

20 in bad faith? 

21 • A, T-Jell, it certainly gives that 

2 2 jnpr'-^Gsion. 

23 Q. Take a look at comment number 2, which 

24 reads, quote: 

« ̂  ̂  « A ̂  



1 "Heep well 

1 PI O .i on •••/ill - a K •' j n v 

3 •/ e a r ? o c on Pi o c «. " 

4 Ines ;P:ic ;:'lo r - ,;".v -; j, ;• 

5 ol.iv in vour LinoresRion ::t T-I'-J fcith? 

A. no. 

7 Look .-'ir conment nunooc 5, '•^njcri 1 -/or 

8 read into the record at this ooint to savo time, 

•'t Poes '-.har; .-jtati"*tn--nt havf --:nv ••cl -- ro 

10 play in your improsaion of ba«i faifh? 

.11 A. "^Uai: "o L-ne c->:-fnt that -h-; • r o u n dv; ji t i 

12 node! on which they ire Posinq thar. cone.'. Uoior. 

?3 was very d.»f i c i ont, 

14 n. "cw so? 

15 A, It didn't take into account the 

16 adsorption on solids in the aquifer. It just 

17 assuined that once they pumped out one volume, 

18 what they call volume of water from the aquifer 

19 then the whole site would be cleaned, the 

20 groundwater would be cleaned up, 

21 Is that knovMi is a pojr volume? 

22 A. Ph-ham, 

23 Q, By uh-hum, you mean yes? 

24 A. vas, rhat's correct. 

• i: 7 n o n 
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0, the record is clears the" comment or 

::t a t:c-!r.';^nr as » o v;nic:: r'r. ^oic^? <.3 •::? st i f v i na 

1 -eacia as fol]ov;a, quote: 

A ""ome resDonaenta 

seated Jrhat the proposed 

reraedv of rJi wschar ai no the 

created 'groundwater to a 

POTT'T or the Grand Calumet 

?iver could "ae completed in 

10 four to si;: yearo." 
/ 

11 no, it j a your under standi rin that the 

12 .iiaqoetion that the nroundwator rreatmenc could 

13 p.? conploted in four to six years was based on 

14 the assumption that only one pour volume of 

15 water would be pumped through? 

16 MR. TENENBAUMt Could you read that back, 

17 please? 

18 (The question was read.) 

19 A. I should correct that. 

20 I think ihere was an initial submittal 

21 Jurinq the noqotiation period, where ERM 

tuqqesr.ed or ^ndicarea -hat onu oour volume 

23 might be enough to clean up the whole thing. 

24 Pour to six years might have been somewhat mora 



fchan one pour volume. 

1, '?ow r'ucn ncrr- ri-in rour 

A, T don'h know, f -./oui-.i havo --o -look i 

it. r /.en* - chir.K we s.ven -"oov 'v 

rho nocumenta t ion backinq on -:ao '^r.ar.c-mp nv 

four to six y.?ars, 

bid VGU over discuss v't;:h dov "-<11 ->r 

1 anyone else at HRM your notion that the 

^ orocp'iurft used bv "^PM "-o s t: i .T. a i: j -ho '-i::'-' ^ r.t 

10 or ounctwa ter . cl ean un is too s Itipli stic Oircauae, 

11 TO look at -ho larquaue of r osno n sf .-.umofr: ' 

12 -ioasn'- take adsorption onco ^oliris i r, •G/' 

13 anuifer into jccount? 

Id A. Yes. 

15 I quess now chat you that you have raa 

16 the response^ I guoss you are right. It was 

17 apparently — at least this four to six years i 

18 based on one pour volume and not taking 

19 adsorption onto solids in the aquifer into 

20 account. I was thinking maybe it did. Butr 

21 v«?s, fight. Okay. 

0, Could V ,o u r e a d i'. h e u .-5 tio n s .-i c k c; •: n . 

23 witness, please. 

24 (The record was rend.) 



0 A 

a 

A, Yea. That Ws^s discussed during 

r.-.?oot laticnc. [r. 'faa JZ Icaar. "len11 ored. 

0, ^^11 rinhr. 

I am aoincj r.o -sk vou. ovon .-.houoh fhi^; 

•iiscussion zook r^laca -lurinq ma neigotiations 

perioa, v;hat RRH'g rasponse was ?c you since we 

7 zalkinq about a tecnr.ical Issue? 

8 MR. TRNFMBAUW: T will object. 

ut, sub-jf^ct to mv objections on this 

10 very limited area, since I am noc waiving 

11 .-ir.yf.r.ir.g, bur if you './ani: to v/aive, it is vour 

12 statement made by vour contractor. 

13 So, go aliead. 

lA MP. FTMCM: J. am not waiving anything 

15 either. I am just asking the question. 

16 r4R. TRNRNBAUN: I think you are» but go 

17 ahead. 

18 A. All T can remember is when that -- I am 

19 not sure it was RRN that brought it up, but one 

20 of the negotiators for the PRP*s brought it up.. 

21 And T made that statement. Then they just shut 

22 up as far as T can r,?memb«r, 

23 BY MR. FINCH: 

24 0, They just shut up? 

I r* e « A 



I A, That's riqht. 

'•<, '^hac ':o */oi! -•Eian ,?v :nar:' 

3 A, They aidn't nanrior. \t iiiv nor':. 

•I o, jTn othar wcros, "ou nad:; -his !.-'.nnL-nr 

'3 rhat this prococurs was i-.oo '-ir.p.l i ,=:r.i c inM i.h. • 

3 you didn't roceivo a rasnonsa r.o that cominenv.? 

7 A. Tha c.'s correct, 

8 0, And they ceased to mention the suoiecr 

my nori:? 

]0 A, Th a c'3 riqht. 

I I A, 7roin \/jjicn vau cancl JIC.-:- th.rii: .-r-v 

17. "hastised your comiaant? 

13 A, T don' 1: know. 

14 d. Or instructed bv v'our .cotimenT;? 

15 A, I don't know. 

16 Q, Made to see the light by your comment? 

17 A, I don't know. 

18 Q. Take a look at comment number 4, which 

19 reads as followsr quote: 

20 "^-omerrtfanondnntr 

21 .stated that the United 

2?. ^^tntss refused to .mrno ; .5 

23 follow the MSG to 

24 investi oa to a discharge to -ti 

< •* rt -» O 



: -1 c. 

POTT'^ or to the Grand Calumet 

" iv;-ir. 

Does that --tatoinent have any rol.-» to 

in your inorossion af: bad ir.ith? 

A, Y« s , I -.-.n i n K i n o u i ci, 

I! ow so ? 

'Jell, it 5;avs tnat as it states in our 

response: 

""he Yicico Gtoerinn 

10 • Commirteo has been free to 

LI nve^t. iqato these options 

thronqhout the period ol" 

]3 domnletion of the remedial 

14 investiqation feasibility 

15 study. In the records of 

16 decision dated June 30, 

17 1989, the nsEPA made its 

18 decision regarding what 

19 remedial action should be 

20 taken at the Mldec sites. 

21 The additional information 

fjdined durino the 

23 negotiation period further 

24 confirmed that a discharae 



CO a ?OT!'T nr CO cno nrand 

C Zi .L -J m V? C 'fV;!: iX-C.T.nr -.-j [ 

ccfi-atTnonC \/oul-! .;i.-

i;na ccfj r:r,a 1.-I . ' 

"'ou iiiar r'-'-ao np. •'crS non .-;<?> or 

aiqnificanc oortion of che v;rccr'»n rosponj" : 

7 hhe rocord. 

0 A, That's corrS'Ct, 

"lut. choc ioosn'-: roll ;TIC \/OV for" 

10 an iciprnssion of bad Eaich cs a rosulr of 

11 corank^nc. It i'j?c -ZPII U:- v/nv voii -.ikMijr-;' 

1.2 v/ith ^hs conipenc. 

13 Tc because che cor^rnonr noesn' r 

lA appear co be honesc. lU Gays --

15 n. Doesn't appear to be honest? 

16 A, It says the United States refused to 

17 agree to allow the Midco Steering Committee to 

18 Investigate thatr but we did allow you to 

19 investigate it. 

20 0. What do you mean by the word 

21 investigate? 

. '-'ell, rh a c L G •./11 j v r c 11 o. r . . 

23 0. Well# investigate — 

24 A, Investigate. That means look into the 



possibility of dtscharae *io ziie ?OTT-7 or "he 

"rand Calor'.et 

3 ""^o if T under "tanri voii cor rect .1 v v, T:*.-

'Jnited iiermitrea ".•he "iioco "c;--cr-. .c 

rommitree co a only for ' c^-rmic '.,c :idch->-'r"c • 

6 a POTU or CO 'ihe Grand Calumet PjvT? 

7 hR, TCTRTin AtJiU : AoDlv i nv f s tl o? i 

R HR, FTNCH: T am trylna ho use i-his vylrnccs 

unoer 0tandinn of rho "orc i n"eatio.?. t, 

10 Let ne back un, oerhaua, 

11 c, fa ^ionll cation ''-v .i cj-rmi- "O •.in-; -u 

12 whether ouch •! dischar(?e wou.l d b'-> oc-rm i r,-a cr 

13 :illov7cd parr of the i nvs B t i nar or v rrorcv.z: >. B -/O 

14 understand it? 

15 A. It could be. 

16 Q. Was it here? 

17 A. As far as I know,. the Midco fsteering 

19 Committee didn't apply for a discharqe. 

19 0, Do you know whether the United States 

20 took a position on whether such an application 

21 v/ould bo sanctioned? 

Vou nocin 'Jh--*thfr it; wcul-i fi-r cv ;e o? 

23 Q, Not' whether it would be approved. 

24 Whether such an application, cho application 

1 ̂  ^ J ^ 1 r> "1 



Itself, could be nade »v the ''idco ^teerinn 

Conin;ict-=»e ? 

3 i -T-hink wc- ircicact'd . n cun-1 i v i cn 

-i i:hat vou could opolv f-~t n 'v,>rn'. v.. 

''R. KRATT"": you want ''C ;f:k 'n': 

Indicated chat? 

'IR. RinprT: "Thank ''ou, "ir". 

fl A. I think that is an attorney, 

f " Y '1R . ri^'C! : 

10 0, r haven't asked the -fueoticn "r-r. 

11 ••'hen you say '.JC \ r.ic-U C-rl char :h.'.' .'^'C 

12 could apnlv for a oer^it, v/ho .ic i/e? 

13 MP.. TRMRMPAlN-1: qincc -.:ho witness cis for 

14 -he first tine indicated that this came no In 

15 particular discussions with -- settlement 

16 discussions which involved an attorney, I am a 

17 little bit reluctant. 

18 MR. KEATING: Dut there is nothing hidden, 

19 if an attorney says something to somebody else, 

20 the other side, there is no privilege. 

21 F'1R. -^ENENRAUM! T am talking about 

3 2 1 cm s n c. 

23 MR. KEATING: Rut he Is saying this is bad 

24 faith because they did allow an application or 



If: on 

1 -Jid '^11 ow »:he committee to go to aoply for a 

2 ^ernit, tno .-.r-'Jir ..irrorncv .lolo -nom. ''hat 

3 'ittornev, v;hpn, how, v/ho? 

'i 'IR. : Tf -v^rvbodv :?ro3enu v;ill 

^ -nree that WH ar:e not waiving any nettlemcnc 

fS privilGoe unoer the federal rules of evidence. 

7 'IR, PTf'Cd : ti: in nv deposition and T am 

8 nayinq you are waiving nothing by responding to 

r h f' question. 

10 f'R, TE'iFMO ftTi : That we are not waiving 

11 nvrhinq? 

IP, VR. PTVC^i : vou tre not v/aivina anything bv 

13 resDondinq to the question. 

14 MR, TRNKNRAUM: Anyone in the.room who 

15 disagrees with that? 

16 MR. RRATING; I don't even know what you 

17 could waive. 

18 MR. TENBNBAOMi Then subject to my 

19 objection, I will let you answer that question. 

20 BY MR. FINCHt 

21 0. you say an attorney indicated that an 

22 .ipplication could be rnaoo? 

23 A. Nell, during negotiations, it came to a 

24 noint where the only issue was the POTW 

r •% 'y r\ 



discharqe. 

•'« T: i cn ri rnsr. '-'•r -..'oui • .illo-.; --

3 uhac LSf uttf? r.eqotia r.i on 3.an r.h?.c L ncL Jori 

•I :'ikv» ncrman and '"rosa, :il i-' 

5 rhe Midco '^tserinq Commi or dro 

rspresentatives co — 

7 MR, AMw: T iiatr? 7.0 intzcrrupr von. 

fi nut, the question focuses on what v/as said to 

9 the other, ".o '^RM or v/hosvcr './as pr^^eenr thf.-

10 meetinq, 

11 ho it" you ooulci iinir vcur -mswijr, 

12 ion't: want tc \/-3ive anvthinq, 

13 MR. PIT^C'T! T think he -IHB. 

14 ."IR. TRMRNBAUR: He was qivinq some preface 

15 relating to the negotiation timo, which might 

16 involve attorney-client discuaaions and work 

17 product. 

18 BY MR, PINCH: 

19 Q. Let me be clear. 

20 . I am onlv asking, Mr. Boice, about 

21 conmunicacions with the Hideo Rtoerinq Ccmmltto 

•:-r its ceprc-'sontar i'/e J, and no:: with intr-rnal 

23 communications that the government may have had 

24 outside of the presence cr not directed to the 

/- t n 



! F 0 2 

1 Mldco Kteerinq Committee or its representatives, 

? A, C.-in T is!: vou ,» -question? 

3 o. n u r e, 

^ A, Coui'-i './e '-^r ov-'^nt you from .TPPlyina for 

'3 permir. for ^ water 'iischana? 

6 0, You have to ask .-in environmental lawyer 

7 V h a r, 

S A. As far as t knowr there is no way the 

9 Apency ':oul'J you -oan'* apply for a permit. 

10 It is a free oountrv. 

11 '7G :II.T inuicote that followxno .i 

12 tl ement we could — -he 'hidco r enr OPS nt-a 11 v es 

13 could pursue or investigate this POT" discharge 

14 issue, 

15 0, And that the United States had no 

16 position to take as to whether a permit would, 

17 in fact, be granted until such time as a permit 

18 is made; la that what was communicated by the 

19 United States to the Midco Steering Committee? 

20 A. Well, this isn't the question. The 

21 cuastlon is on — 

22 "o. That':" r.hi? quostrion r just -iSii.^a 

2 3 you, so please answer it. 

24 UR. TEURUBAUU: That is a new question. 

^ iT n n 



A, "he 'Tonment of raomo respondents otatrrf 

•ino -''P rafunoc. -o -uire" : o l iov; 

3 f-'tearinq Committse '-c invastaoauo r.arca 

'!• T'O'T"! or -re Che '^ranr: f^al-jrei: r--; 7 

'-'00 are b r i n o i n a o D -'if f o rant i :•o -

now. I think we clearlv indiciteo we dl d not 

7 refuse t-c .-illow vou •-.b'lf. -.0 o«/ or n. 

0 of the performance ,or the bad faith issue is 

0 baseo on thev are -'avinq -jomethinq rh.i?: 

10 basically is not correct or not honest. 

1 CR. PTT'ICI!: Caule vou reao •no i .1 ct iiiL-'5<-ic 

12 back to the vi?itness, ol arise. 

13 (The recor b wa s ''oa a .) 

14 n. That is a ves or no question, "r. 

15 Boicn, 

16 A. As I said before, it is irrelevant to 

17 the Issue we are discussinq. nut, we didn't — 

18 as you know, we didn't Indicate that. 

19 Q. What did you indicate? 

20 A. As you know, since we have selected 

21 deep well injection into the Calumet anuifor in 

•:nc bOD, the a 1 tornar 1' of 0 .locborqa "o "h.-. 

23 POTO or to the Grand Calumet River was 

24 eliminated. 

^ r\ 's t\ 
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0. It was cjllminated by? 

->v ."PA, 

o. In -he pno? 

in ..h;» recortj of oeci sion, 

0, Ana you 'iid roc aevmte from chat 

5 oosition at all/ aid vou, durinq the ncqotiation 

7 oeciod? 

8 MR. TFNRNBArjMj ''7hich negotiation period? 

^ "R. FTMC'T. ?G11 owing the issuance of tha 

10 ROD. 

i-1 A . '^h a t Li. 1 a i f f e r o n t - - \jn : r t r a i i n q 

12 ibout something else Tqain, 

13 '".R, TDTTR^7n AD: Mow we are into -- we have 

14 gone beyond bad faith. 

15 A, We have gone into comment number 4, 

16 MR. FINCH: I think it is directly related 

17 to this whole question of this witness' 

18 impression of bad faith on this point. 

19 MR. TRTJRNHAnM: I don't see how it is. 

20 Where was this comment 4? 

21 A. This is relating to — 
I 

22 ';R. .MU'. j;- says char. — 

23 MR. PINCH: It' is very difficult for the 

24 reporter the to take down two sets of comments 



n 

at Che same time. 

3 f!R, 7RrTRHn An?'; V^s. 

The commonr ;?f.3re?3 -.har nr.': z r.-.t P'r 

ncacod ".hac rhe nnitp'.:: rotates -ecuseci -.o 

^ CO allov; the Fteerino 7omni"C',;.« ^o i nvesr i o.| r 

f Che riischarqe co "OT""? or -he '"rand 

3 River, 

"he './ i cne nG 'i 'J. C Ci aa r 1 v i nci i ca >- : •\ •;c-

10 or chrae r,ines v/hv h« chouoht chat war. '.n ia 

11 taich, I chiriK he has .-! hpcf u a c,: I y - .-i J'.7 <•-r h --haL 

12 T have all owe CI you ;:otnu qrcuncl '-.<; 

13 follow UR with vour diffeconr i nt.f; r pr ?*-a 11 on of 

14 these comment3, ''ut, T rhink v.'e navo oxnauntcd 

15 it. 

16 MR, PINCn: All right. Let's just have a 

17 clear record on thiSr Alan. 

18 I would like the question read back to 

19 the witnessr and if you wish to issue an 

20 instruction not to answer, please do so, so the 

21 record is clear is to vour cuthi no off further 

•''.xG t i onine on r r. ilo i 11. 

23 

2 4 



(The question was read as follows: 

'.nd vol) 

nor :inviar.e fron* t;mt 

noHir.ion r.t ill, din vou, 

durinq i-ht! noaotiation 

period?)" 

PR. TRNFT'PAnP: is a rruestion that. 

8 seeks to violate the federal rules of evidence 

^ --^qardim settlement noooriations and, in 

10 addition, it has qone beyond the foundation, if 

11 -.nv, •.» s ta bl i ̂ nr-o <:or quostioninq .;n -^he issua of 

'.-he impr Tiss ion of oaci faith. 

11 And also .seeks to take discovery on --

14 it may, basically take uiscovery, T would have 

15 to analyze it further, on record-review issues 

16 as well. 

17 For all these reasons, given that there 

18 Is no foundation established for this point at 

19 this point of questioning on the impression of 

20 bad faith, I am going to have to instruct the 

21 v/itnsss not to answer. 

The wiur.ess has cl«ariy answered -wo r.i 

23 three times as to why this contributed to an 

24 imoression {*hat he had of bad faith. 



MR. FTNCTT: All riqhc . 

Ca n r- 1 !c f; i ^ v r r : > l" r n i k , .•: >-

•3 T.aybi-} j'jRt a couole 'ninu 3. "han'^ vou. 

("horouDon i -.iiort "aa • v.,) 

'^ack f;n '.-tic rz-cor-i, ol-.-ayo. 

•o Mr. TCeatinq has jucqasred ,1 -hoy-r lia; 

7 oL" follow up on a '^lK-3^ion "haf -T.jn =• n!:-/•<»rod 

immediately or shortly before the break. 

'•^ou "o3r I f i(;.a, "'r. '-cico. ".h.-it in 

10 nttornev conmunxcatcd to tne '"Inco ."fceerina 

11 romnittee the Pnirof'. "tatos' ;o3irior, -m cha 

12 filinci of .i oermit to ol schar qe -.0 -i 

13 Could vou idG»ntify who v.hat i^trorncv 

14 was for the record? 

15 MR, TRNENRAflM: Subject to my contlnuinq 

16 objections on this point. 

17 A, Okay. 

18 Well, first I should clarify that we 

19 indicated that you could continue to investigat 

20 that possibility and, of course, that coul^nv 

21 included your applyina for a normic. And the 

au s:or ney JJ 3 .7oryl nrocn. 

23 RY MR. FINCH: 

24 o. r-jho was oresant at r.hc v.im? this 

^ ^ * n n 



n r? 

communication was made? 

A. ?rcm vour nd-r? you mean or from -)ur 

•j i d o ? 

''i. "^Ivervcnc vou can romcmbor ./lio \ir-3S 

orisont. when "he cnmmun L ca i; i on was made from 

your side. 

AH"; riame continiilnq obi action. 

A, T was there, Mike German, Joel Cross, 

Marker, ^^ov ^all, Arthur ••?chle-ssinqor, T am 

10 -jrectv sure Jeff Port was there. T am not sure 

11 .1 bo u t r. ho o t h t-; r n. 

12 o. All right. 

13 Plaase take a look at comment number 5 

14 among the comments to which your testimony was 

15 directed shortly before the break. 

16 Does that comment have a role to play 

17 in your impression of bad faith? 

18 A. Yes. 

19 0, Okay. 

20 So the record is clear# I will read the 

21 comment into the record. Ouote: 

2 2 "M om c c o a po n d a n r n 

23 indicated that the United 

24 .gtatas is refusing to 

^ V 



consider allowing acrions uit 

n s I o c i 1 r. a s - n a c \ i* 

being JII owec! ic ''inr-r. 

Av^inuo iur.ip .:ido, '^hev . i -:o 

Inciicape -nat -.-h-c^ 

reauiremont3 of rhe 

selective remeuv ^^oc ::n:? 

Midco sites are inconsistent 

9 with -.ho r^nic-uv ?nr '"iotn 

10 Avenue -lumP sire." 

Could you cell ;Me >ow cnto aanieri-

12 has a rnlf! to clsv in your -.mor •'s«i on nf ,jid 

11 faith? 

14 A. y.,g, 

15 My impression of the statement is that 

16 these statements that were included in the 

17 commentB from the — some of the people 

18 representing Midco nenerstors is dishonest 

19 becauaer for one thing, if you make a statement 

20 or an accusation, you should provide some 

21 information to back tnat un. 

12 These: <:ief--;-nda ntr oido.'c prov'.'-.< . nv 

23 documentation backing up this accusation. They 

24 just threw it out and thoy did that for a number 

«•?«: in->n 



1 of issues. 

ri a iici i rx on , .-.ic;5 ••inr. rr.'-c.:.: 

nn that in oddrossea in our rnsponsf* rn "nirmiir.-

'5 numb.-?r , 

5 T v/oul l ulr,o liko "o -.jmptivTnitj i-r.a-'; 

<l durincj our meetino on ^fs'csmoer "th, "-?ark:-!: 

7 indlcared that reinqosTion of .-aline IV.IY O- < i\r 

0 the shallow aouifer outside the slurry wall ho a 
) 

been approved .it *hf» 'linth Avenue numr .-.i-".;. 

10 T checked this out v/ith >rne retncciai 

11 ocoiecc nanaqc-r oftarworcis ~ind .-ra :-:«i i it was 

12 not truf. 

13 0, Thor o v;ar-: a meet ino tnafc -iccurrr".: on 

li December 7, 1009? 

15 A, That's correct, 

16 Q, And Tim Harker attended this meeting? 

17 A. Yes. 

18 Q. Who else attended this meeting? 

19 MR. TENENBAOM: That was the — 

20 A. That was the meeting on the unilateral 

21 administrative order to diacuss commontc on the 

2 2 'jnilo^-crol .;dn i ni sr. r .a !• iv '/r-w.-ir. 

23 BY MR. PINCH: 

24 O, All richt. 

I r> 



i This was 3 rTieecinci Tihar hook nlacs -j t 

? "ill ''est: Jackson ^'.>ui •"/-JV ri \i j. >-=3 MO 7 

3 T beliavo It '7ns, '-'.rs, hhar.riqnr:. 

•I n. nkav, 

''j Th i s •,/ a a 7: n ?> n ̂  ^ i :: u i r •n x c h 

fesnondsntn to the 106 order wero orosen-. at 

7 nPA ' :5 of f icos ; 13 that ricif. t? 

n A. Yes. 

0 And is 1" your r^gri.-nonv aow -t.-jv. ~im 

10 Harker said that rpinoestion of saline wator 

11 into cto shall ov/ .lamf-.-r r.fi ioprov-.i ir 

12 the f^inth Avenue Mumn 3ito? 

13 A, V a s , A s 3 pe c 1 f i c a 11 v a c a fc e a i n t h o 

14 response to comment number 'i, 

15 o. Okay. 

16 And then you say that later you checkei 

17 this out with somebody else at your Aqency and 

18 found out that this was not true, is that your 

19 testimony? 

20 A. That* s correct. 

21 n. rjho did you check it out with? 

^2 A. Mli3on -ilrnc'f. 

23 Q. Who? 

24 A. Allison 'riltnor. A-1-1-i-s-o-n 

r '>•^1? Trtio nuj,, 
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1 Hiltneff H-L-l-t-n-tf-r . 

2 •'>. Tsn'r .--rue? rh.it '•clin'ia "•ouici -./as 

3 r)r®S0nt at "Me TocRmbpr 19R0 nf>etina? 

4 A, T don't ccmomber, 

3 loH't it true that Pielinda Gould has 

fy had a role to play for tha Mi nth Avenue dump 

7 

8 A. Mo. She is not the supervisor. 

P. Me has no role ro play ac that aito? 

10 A, -To sianif icant. rolOf no. 

11 p. Mas ahe had an t. nsi qn if i ca nt role c,o 

3 2 olay at ^-hat 7ite? 

13 MR. '!'P.>7F:MnATJM; You just want to know 

14 whatever he knows? 

15 MR. PIHCIl: Just what you know, 

16 A, She is the supervisor for one of the 

17 units in the Illinois-Indiana section for the 

18 Superfund and — but the Ninth Avenue dunp site 

19 is in another unit. Allison's supervisor is 

20 Kerry Street. 

21 0, Isn't it true that f'.elinda Gould would 

22 have had knov/l'jdps? at •'h'? ^-ime of that moerino 

23 of what remedies were or were not approved for 

24 the Ninth Avenue dump site? 



1 A, f-iot necessarily. 

2 a :ii." a r ."i v o u i; P o , ;• n -= o •-] L;. "• a 

3 have had *chac ';nowlec!ae? 

A -ip., AITM: Asknd .na ..nsv/i-i .^c. 

5 Oo you have rmyrhino rur"ht---r -.n('? 

'i A. T have nothina furrh.pr zo add. 

7 "-Y f-:R. PI" CP: 

3 Q, Ts that a yes or a no? 

h A. PasicnllV/ the Cinth Av.inue -iunn ^np 

10 had been approved. And :iS iz rxolaine in vhi.? 

11 response nuinoer j, \rnic:h T can r ea :• r o if 

.12 you vfant tas to, 

13 O, Mo, please don't rend -o nv-i. 

14 A, Itisfullv explained in response 

15 number 5, 

16 Q» You said that your impression of bod 

17 faith regarding the comment or the contents of 

in comment number 5 came from your belief chat it 

19 is a dishonest comment, is that: right, is thac 

20 the word you used? 

21 A. YGS. 

2 2 ^f!c! •-i: is i at one st -iv.-c a ue , " ./ani: rc 

23 know exactly what, dishonest because of the 

24 statements alleqedlv made bv "r. ".irker; is that 
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right? 

r>, V 1 :n , ,: n d ^1 ^ o ' - h i n Ic h a 

3 information was aviilablo ^.o fha respondRntn fa 

indicate that, r.hit './as not iruc .it che time,. 

And rhfiy provided po background or information 

'S .-.o indicate it was true. 

7 o, ''That v/as true? 

3 A, That their statements here were true, 

O That they didn't back up their statements. 

19 '7hich statement in particular? 

11 A. The comments in "j, That the PS is 

refusing to consider allowing actions at the 

13 f'idco sites that are being allowed at the Pi nth 

14 Avenue dump site, 

15 Q, Ts it your understanding that there is 

16 nothing being allowed at the Ninth Avenue dump 

17 site that is not also being allowed at the Hideo 

18 sites? 

19 A. What did you say? 

20 0. Is it your understanding that there is 

31 nothing being allowed at the Minth Avenue dump 

22 ohat is not .ai.30 boinn nlJ owed at ".he "'idea 

23 sites? 

24 Is that your present understanding? 

. - i . 



MR. TPNKNnAuri: Objection, no foundation, 

inrl vziquo -jnd nv fit br oa o. -OTDO "jno. 

A. Could you clnrifv -.r.ac' 

nv MR. RIM CM: 

o. All iriqnt. 

Do vou havp anv knowifidoe or 

imnressionr for rhat raacter. of 'ohat »-dic-s 

are beinq allowed at this staqs at the fUnth 

Avenue dunip aite? 

10 A. '.'ou mean rho selected remsdv in 

11 record of decision? 

12 o, T nean whatever rernedies ere teino 

13 allowed bv D?A at the site. Mhathor -ney are 

14 contained In the record of decision or 

15 otherwise, T don't caro. 

16 MR, TENENBAUH: Same continuing objection. 

17 It seeks discovery into remedy selection, now a 

18 a different site. 

19 MR. FINCH: No. All I want to do is know 

20 why this witness believea that the comments 

21 contained in comment number 5 nre dishonest. 

22 It h.T-i "C nav;- orocfdc^''' Crom 

23 understanding in this witness' mind about what 

24 remsdies were beino nilov;ed at the ninth Avenue 

• 
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dump site. .''o, T want to know what that 

iinder standi nq is, 

MR, TPNRMMAMr-!! T think he has alreadv 

r.nstifieci about it. lE you want nim to do 

•5 , it anain, try jqain, 

"1R, PIfTCM: All riqht. 

7 MD, TPTOPIMP. Anf'!: Pnbjoct ro nv ncr.i ons, 

3 A, So the question is, what is the 

Tuest i on ? 

10 MR. PifTC": Read ths question back to the 

11 .;i. tnoss, pl tasa. 

12 n. To expedite thinqs, let me withdraw 

13 v-'hacever the last unanswered question was and 

14 restate it. 

15 Do you know v/hat remedies are being 

16 allowed at the Ninth Avenue dump site# Mr. 

17 Boice? 

18 A. I know the selected remedy in the 

19 record of decision, yee. 

20 Q. Do you know whether the selected remedy 

21 in the record of decision has been in any sense 

criparted £rom by RFA it tms i-ttaq-j? 

23 A. NO. 
I 

2 4 O, VQU ,-ion' t know? 



1 A. As f ar as T knoivr i t sn'r. been 

2 aarjarten frorn. 7.3 srill tf.'c":. 

3 basn'b been any anendmnnr :o ,-he record -.•£ 

4 ".fjcision. 

5 0. All riqnt. 

(S Are chere anv renecies -.hat jire iillc-.-/ 

7 under ^he sel-.^crec! remeMy or i""cord 

3 for the Ninth Avenue dump site that are not alst 

0 illov/ea rit rhe nidco T or "'idco IT' .-jiLan.' 

10 71R, TKMRTjn AtTf: Obiocrion, compnund, vaquj;. 

11 You can try -and insw^r^ 

12 A, My under st3 nainq i-a rbat bnsic.all^' 

13 cinythinq they ace allowed to -Jo at thii 'Unch 

14 Avenue durnp site, they would be allowed to do 3 

15 the Midco site, other than we have somewhat 

16 different cleanup action levels. 

17 OY MR. FINCH: 

18 Q, I am not talking about the cleanup 

19 action level. I am talking about remedial 

20 components. 

21 MR. THNRNHAHH: :7ait .i second. 

22 'Ihaz do V'du .-nacin, arci you ^avinq rhat 

23 remedial components are not related to cleanup 

24 action levels? 



i 3 1 

1 MR. FINCH: All rinht, T think you have 

? -naacj ,i qooa point. Lj:t ne withdraw ny cornment 

3 with apologies, and put it in the form of a 

•I "'uestion, 

3 o, no \/hvnt vou nro nay inn, "'tr. Toice, is 

6 that othor than cleanup action levels, there 

7 isn't: any rhino that is oermitted by wav of 

H remedial action at the Ninth Avenue site that is 

not .ilao oerm 1 ttc-fd bv wav of remedial action at 

10 tho i"ldco T and .Midco IT sites? 

11 HR, TFNRNnAHM: qold it, I will have f.O 

1?. obi act to that. That is an internally 

13 inconsistent nuestion, 

14 You say other than cleanup action 

15 levels. That presumes that cleanup action 

16 levels are not related to remedial action of the 

17 two sites. So I think I will have to object to 

18 this as vague and ambiguous. 

19 MR. FINCH: I really want to understand the 

20 witness' answer. I think it is important. 

21 MR. TKNFNHAUf: Furthermore, there is no 

22 foundation ftDr r.hi:3 question, because the 

23 witness is giving limited testimony on his 

24 tmoression of bad faith. And that is 



adequately — he has already adequately 

.-^xnl ;ii na a ':hat. "1U:J ; - . .T .-•xqlai'^aq i :i •t'.a 

response. 

?>ur., if you r.i y -

comparison of ^h? nOP* a '"or --hoso -wc M--CZ, 

G don';: think that is a or oner question. 

7 "Ti. FTMCq: T don't ;;ant --

3 r-iR, TRNRNnAUK: There is no foundwation for 

^ that, 

10 MR. FTT7C"; T don't want one. 

11 [ just wanrati -o !:now wnot cr.i 

12 understands, so ths-it T can 'inc:or2t.:ind why he 

13 t.hinko there was dishonesty in corar.ent number " 

14 MR. TRMRNRAHMJ T think he has already 

15 stated three or four times. Rut, if you want 

16 him to try again. 

17 MR. BRRMAN: We ate beyond the scope of 

18 comment 5. 

19 MR, TENENBAOM: He has already stated three 

20 or four times aa to what it was in this 

21 'Comparison between Ninth Avenue and Midco, as 

22 relates to the commenr. mahio thav contributed • o 

23 his impression of bad faith. 

24 Now you are well beyond that. 

^ ^ ^ 1 n o 



i K 1 ,•» 

»?¥ MR. FINCM: 

'^o, "r, -oxer, "o '^our 'ina.'jr standi no, 

-ettinc! asido vor the "Tioment the auestion of 

;c!;ion level, -ne remv^dies available at the 

^"inth Avenue -:lre are no different than the — 

cnere i.s nothir.q available at the Ninth Avenue 

'iite that is not >>1 eo ivallable? as a i-omedv at 

n the Mldco sites? 

^ i'R , TEN P MR An N: Obi net ton, vague, ambiguous, 

10 compound, no way to comoare apples and oranges 

11 in the nbstrnct, different sites,-

12 "ut if you can answer, vou can try. 

13 A. The 5sue at hand is whethec a 

14 discharge of the highly saline water was allowed 

15 at the Minth Avenue dump site and not allowed at 

16 the Midco sites. 

17 And the answer is that that is 

18 incorrect. And it is fully addressed in 

19 response number 5, which I can summarize if you 

20 want me to. 

31 O. No. 

If you are savina it is fullv addressee 

23 in response number 5, T will just allow you to 

24 rely on that response. 

-2 



Take d look at comment number v/hich 

:eadn, auocn: 

'--ounl.-' OL-

responaeric n Tt;-sr.=>a :hcr /hr-

Mi dec jir.w?8 have r.ot been 

fully characterison," 

7 Coea that etat&ment hov.-' nnv -cl-i vc 

3 play in your impression of bad faith? 

0 A. v^is, 

10 o. How so? 

11 A. "'ell, icjain I -.nini: iz iv z r-one-ct. 

12 Etatsmenr. 

1-3 Aa summariEed in fasonnsti numbsr : 

14 "These sites have 

15 been under study for years. 

16 The RI/FSB were conducted by 

17 contractors workinq for the 

18 Mldco Steerinq Committee." 

19 So if there was something overlooked, 

20 it is their responsibility. 

21 "This included 

2 i. n s t a 11 a r i o n o f " 0 

23 monitoring wells at Midco 

24 IT, 32 monitorinq wells at 



Hideo T, jnd collection of 

over .itip.niivs 'it -jarn 

wSire, which .ire onlv .mo '' 

A , acres in orea. ;:urLna .-.rij.: 

5 period of time i:ne r'idco 

6 , .'iteerinq Commit':so had -tho 

7 opportuni tv i-.o oval ua to any 

a options It wished to 

0 evaluaCO," 

10 0, ^-That is vour under otanoi no of Y.h£! word 

11 c h a r .1 c t e r i c i: ? 

12 Char actor iz a is .uced in a number 

13 Aqencv quidcncn docunents, Th m(?ans to ramcl'-

14 the sites, to determine the extent of 

15 contamination, sufficient to evaluate 

16 alternatives for the remedial action, and to 

17 evaluate the risks at the site. 

18 0. Characterisation has nothing to do witl 

19 treatability? 

20 A. No. 

21 Censrally the treatability r.tudy v/ould 

be to ':V.ulu.ate ono particular ol r HT na •: tv 

23 characterization has to do with information 

24 about the site Itself. 

O ? 

^ n n ^ _ 



1 0, So you are absolutely certain that noni 

? of :-.hs respondents rould hav-- pa }. nt o i n.*-* <i t ••;or 

3 faith chat the I'idco sites nave not oeen Psiiv 

4 characterized? 

5 '7ell, if you v/ant ro cft cur. rhv 

6 comments yourselff then read it in tne contaxr 

7 of it. 

8 Rut, my impression Is that they are 

9 talkinq about — and pv imorpssion when :hc-v 

10 were — when I read the coramencs was that rhcv 

11 were talkinq about the sacs charactorizaiion. 

12 n, 'I'hev weren't talklno abour. somechina 

13 other than .sire character izati cn ae vou now 

14 define it? 

15 A, That's correct, 

16 Q. Take a look at comment number 7 which 

17 reader quote; 

18 "The United States 

19 la using the unilateral 

20 administrative orders to 

21 rcctuire elimination of the 

22 salt concaminatton." 

23 Does that statement have any role to 

2 4 play in your imor ession of bad faith? 

iir imn 



1 S 2 -1 

1 A. Yes. 

2 n, Hovf :ro? 

3 A, aqain, in iny opinion it. is a 

4 .iishonest statement, .^nd it explains in 

•3 response number 7 that, here it savs the fJAOs 

*3 require elimination o£ salt contamination, yes. 

7 The nOD's themselves, as well as the 

n rjAOs, make it clear that clean up criteria are 

? -tor .addressing hazardous substances and not the 

10 salt 

11 "The n?? is nor. 

12 requirinq those respondents 

13 to address an entire salt 

14 plume originating from 

15 another facility. However, 

16 RPA is requiring that salt 

17 contaminated groundwater* 

18 that is removed incidental 

19 to the remedial actions that 

20 are necesaary to address 

21 risks due to the hazardous 

2 2 substancos, muSt be bandl,i5d 

23 and disposed of in an 

24 environmentally and legally 

OIK 1 n n n 



1 acceptable manner." 

2 0. All riqhr.. 

3 So the record ie cl«-»ar, vou i'jot reac: 

4 into the "record virtually v,-irbati.T. rh- formai 

5 response to comment number 7? 

6 A, That's correct, 

7 nut chat doesn't ixnlain to iie v;'nv '-ho 

B comment is dishonest? 

S A, 'Tel 1 , oka V. 

10 First of all, you see it says we are 

11 ijsinq the FTAOS to raauire elimination cf che 

12 salt contamination. And vet the ROD's 

13 themselves make it clear that we are nor 

14 cequirinq elimination of the salt contamination. 

15 So even the major FPA decision document 

16 documents that we are not eliminating — at 

17 least the purpose of the remedial action is not 

18 to eliminate the salt contamination. 

19 0. Do you see any possibility that there 

20 could be a good faith disagreement at least on 

21 the part of the Midco resoondencs over whether 

2 2 "PA'S r an u L c cmCi nt r,h.»r -he salt P or o•-

23 discharged to a POT^? is fair in terms of the 

24 ROD? -



1 5 ~ !l 

MR, TENENRAITM: Wait a second. 

whar. -':oes rhat have -o do v;irh this? 

3 A, "Thin has nothina to do 'rfitrh she 

^ quasr^ion, with conmiGnt fi, 

MR, FINCH; 

6 0, We are talking about comment 7, 

7 A. Comment 7. Right, 

fl 0, I think it has everything to do with 

i t. 

10 You ace saying that comment number 1, 

11 Which mav or nay not be a fair summary of the 

12 statoments made by the rospondencs than are 

13 cited in the comment, but you are saying that 

14 the comment is dishonest. And I am asking 

15 you 

16 A. No, I said that to me it appears 

17 dishonest. 

18 Q. Okay. 

19 You are saying it appears dlBhonest, I 

20 really don't understand that ,respenae» 

21 Roico, and I am going to ask you questions until 

22 unric-rstano what it is that you ara saying, 

23 MR. TENENDAUM: I think it is very clear. 

24 He has already said the statement says 



that it reauirss i?l imi na t.i on oe ^-ait. is 

J 3 J nq h o '' AO c to i -.'n u i f • :o .i 1 ̂  n; i r" i .. L' 

sal 1-. 

A n a "s ft nn v i n a * h :i c . c r .i r> n • '• 

ronuiro the il tmi na 11 on of s.rl::, '"c, nw 

that not clear? 

"Y ''R, "^T'lC'T; 

fl n, Ro chat there is nothina in the 

•-inil :i tor al j Oni ni a t r a r. ivo .'TCf^rs chat -fc.; 1 ' 

10 toquirc the renpondGncs ro lio ooriGrr.inq witn 

11 l;-con tani r.a I:G a './acc-r, iz oould iu-sr. is:: " n-

12 -'nit rotair. xn the orounri; Is thar corr:.;?r? 

13 A, '?ead comnient , 

14 Tc sav^ the nn is usino the PAOS to 

15 require the elimination of the salt 

16 contamination. 

17 The ROD'S clearly indicate that the 

18 cleanup action levels are not for the salt 

19 contaminationf they are for the hazardous 

20 substances. 

21 And all are askinq, rerrutri-ra is 

22 that the .':alt rrjnavfi d xnciaental vo •••ho r-Tie-i.'.: 

23 actions be properly — be disposed of in an 

24 environmentally and loqally accoptiablo manner. 



0. If 'the oalt came out of the ground at 

"h:; '"'ictco vnv can't jusc the .caic be left 

in the ground nr the Hideo 'situs? 

I -IR. AHH: Object. That cailn for c 

t legal conclusion snr: .discoverv cn remedy 

eelect1 on, 

^nd It is ueyond the ourview of the 

8 issue of his impression of bad faith with 

rospfct to comme.nt. 7, 

10 P"P. riHCn: r am thorouahly confused, 

11 Coulci vou out tne i-fuestion bacK to r.he 

12 witness, ploase. 

13 ("'ho record was road,) 

14 HR. TRMEwg AriH: What does that have to do 

15 with elimination of the salt? 

16 MR, FINCH: That's my question. 

17 Ne have testimony from this witness 

18 that he has an impression of dishonesty in the 

19 assertion that the Section 106 orders require 

20 elimination of salt contamination. 

21 And T am just trvlnd to oxolorc why it 

12 :c r.hat this witnsiss does not b<.-li'eve> that tho 

23 106 orders require elimination of salt 

24 contamination. 



MR, TRNFMnAMM: tnSVlfied -o fhat 

•:h r 3o r r ? t;vj r -1 T. o 3 . 

MP. PTMC: r ••-.avf P.''• 'JP "r coo --t'; 

•--omiTsent £3, Vou r'.av i -,0 Ir.rc.i'r-^ "'.l-in, ' 'P 

not one ijnvircnmentc-il Inwyor.- " Vr.ow 

'3 about this urea of law. 

7 I am -:rvino to unoorotano -/hv -ri'i-

^ witness is testifyinq as he is, And T am 

? entitled ro .hat. [ riin ^ntitlaa to •.•i.-ar 

3 0 under standi no of '-his wirnoss' ot a tojTOPt a en >-h 

'.1 r G c o r G, 

12 MR. TRrTRMP AriM: P e has air.ic=inv eiv.-" "OU a 

L3 clear under standino. You tjj-r. -rvino rr aenar'-. 

14 use this as a pretext Tor hakinq ciscovery on 

15 remedy selection, 

16 MR, FINCH: No. 

17 I am trying to use this to understand 

IB what this witness has. testified to, 

19 (Discussion had off the record.) 

20 Back on the record, please. 

21 o, Mr, Poice, T am not trvinq ^lo arnuo 

2 2 ' with you. T jm not trvinc to -M i 01 r oiiv 

23 Information relating to remedial action 

2 4 selection, T am not askinn vou to i»xplain cr 

i'7'r ' — 



iiistifv or illuminate any action by RPA in this 

a se, 

''hat want o unrier srand , irhcuan , is 

w-nv you chink '.he conclusion -.har 'no novornmcnc 

is uGinq Che nraorc vo reauir? elimination 

of salt co.ntamination can in anv sense bo 

"i 1 shonast ? 

Is there an ootion available to the 

re.enonciants vo '-ako tho -./.iter out of -chs 'lidco 

10 sites and leave the salt in the "idco sites 

11 '.Jherr- it was bcnora -r.ev took the '-/ater out ot 

1-h •- *H dco sites? 
r 

13 A. If you -.ake rimn to reaa the record of 

14 riscisionr you will see that one of the options 

15 for addressing the groundwater is to pump it 

16 outf treat it, and reinject it back into the 

17 aquifer in a manner that will not spread the 

18 plume* 

19 So that is an option available to the 

20 Midco representatives. 

21 V7hat happens to the salt? 

22 "'he sol'- woulci sit there in the sam--^ 

23 place it came out of» but the hazardous 

24 substances would have to be removed. 



o, no vour sssunption is -hat ^-he 

iCtion -i i r-j-T na T: 1V-=> rnvor'"; '.".v r, no r. -oj]' 

in fact axpana -ne sal?: 

••^har. ':Q:-}sn' i '.niv: ani n ; o . M'T; 

comment 7, 

Hue it has sorac'th 1 no -o do v/itn '.ho 

^3catOInent vou i'lst .-ad?? 

8 A. You are aettinq away from commonr. 7, 

If you wnnr. :r --

10 •">. Mo, I .ion' t rh 1 r. k T :;ir. 

1] "'P. T"M"MnAMM: T r.cn' oi-.' 'hicn 

12 -il ter native tavoroo i^v the r esDoncinn:-« '.-tu -irv 

13 r 31k i n q about. 

14 MP. PTMCM; Any alternative. rischarqo r.c . 

15 POTU. 

16 HP. TENENBAUN: That has nothing to. do with 

17 what he said, though. 

18 HP. FINCH: I don't understand why it ie 

19 necessary to remove salt from water that is 

20 discharged to a POTiv. 

21 A, '^hio doesn't have rsnything ro no with 

22 ccmnenc 

23 MR. TENENBAUM: He is saying whatever the 

24 answer to vour question -nbout the PO'^'W in, this 



L332 

is wronq* reaardless of whatever the answers are 

, • o V o u r "1 u o H T.: on, 

i'R. PinC^T: "•11 i-iqhr. 

•'R. r:M? Ar. Ai'TG : jij.Tf so vo .on'"- oass -his 

•on the record. 

Comment 7 has a lot to do with 

.liucharne to tno "because, the ROD ana 

9 the UAO require the removal of salt as opposed 

:o discharainq into the 'inrWc, That's what 

10 comment 7 is all about, 

11 .''R, PTPC"; R;. qht, "hat't ry point, 

12 Tut, T will oonccdr:; that we nave run 

12 Lnto a brick v/all and we are not goinq to get 

14 anvthinq mors from this witness on this 

15 particular subject. 

16 Q. fake a look at comment number 8 which 

17 reads as follows: 

18 "The United States 

19 selected a remedy without 

20 conducting adequate 

21 treatability studies. 

2 T r V a b ill ty n t: u d 1 e s a r c-

23 required to be part of the 

24 feasibility study process," 

^ t ^ ^ 1 .1 J ^ ^ ^ ^ 1 A A ^ 1- ! 



1 Is r.h«ra .invr.hinq in "hac ooni:Tjc?nt -'hi--. 

:: s £3 i r c i o PI -1V . ; ./ n'J f i P..' r j. P : -- n 

• iraith? 

A. Po. 

0. All tia 1.. 

Take a look :;r comment iiumbor . '/r.ic-

"7 red CIS as follows: 

8 "The F-.PA f-ailoci to 

9 i rcI iir:e i n r he recor d or 

in cl G c 1 3 i c n "1 cln 1 n 1 31 r a t i V r? 

1 ! r a c o r ci • n r- o e n r r e i at 

12 comments submit ted bv "hr' 

13 '''idco '^teerinn Commit-tc?e or. 

14 the proposed remedy." 

15 Does that statement have any role to 

16 play in your impression of bad faith? 

17 A. No. 

18 Q. Take a look at comment 10 which reads 

19 as follows, quote: 

20 "During the 

21 conference en the unilateral 

.:i'Jm3 r*.i cr.r :ii VP cr 'tr . "in 

23 December 7, 1989, EPA made 

2 4 it clea r th a fc it has air ea dv 



T.ade UP ita rninci r.o Lnainr. 

or 'rcT Pl vi:.r, vr.: 

3 , nnil acar.ll i cirnini ::-rr-a civo 

•1 o r d n r 3 w 1 r n o u t v o "• c: r i" 

".ha comp.onr.or anv 

respondent," 

Ooes -.-.hat aco romenr. -. hv*; rol.: co 

8 play in your impression of baa faith? 

9 A, V«S. 

10 r*. Okay. 

11 i'.ov/ :.o? 

12 '1. ''?ell, fo mo it npnearr: - o 

13 disnonest .statement in tnar aG It .srnCoG i r-. 

14 response number 10, it was statea .several ciines 

15 in that meeting by KPA, that the Aoency would 

16 review the comments from the respondents and 

17 take them into consideration before the TTAOs 

18 become effective, 

19 And: 

20 "In factr due to 

21 the number of comments i^PA 

2 2 ' :{r :• n <i v.- d h»-! '^ f f c - x v J ia i- a 

23 of the UAOs to allow time to 

24 rsview the comments. Tn 

^nnnnr}.-* f# p. iniO 



addition, in rosponse ro tne 

iroriii?.ijnt:ri, .or'" til i i 

3 thr-i PAOs 'invf' h^rin r ?i. rac. 

4 Ml ••icnr. 

;3o voii nnve iu;iv r rl - uc ioiiu 

first paraqraph of the tor ma I r.-^soonso ro 

comrtien--: 10, isn't, that oorrw-^ct? 

A, That's correct, 

^7hv tioes tnafc s'f'ow :li *-t!OP-'''Svv V 

10 .A, ''7ell, as I si-atoc •'•-••for.-'', ccT.m.'nr i ri 

11 inaiG-aros that -'e narir- •... jl.--.ar ttac •;-•• ^-u-! 

12 .insi.sn on crcmpliancG with chc.- 'JAOt w^thoo'. 

13 conaaderinq the comnonts from the r - s won c'e nc s. 

14 In fact, our actions as well -as our — 

15 what wa said at the Dece.njber 7, 1080 meetinq 

16 indicates that we did and would evaluate the 

17 respondents' comments and take them Into account 

18 prior to the effective date of the unilateral 

19 orders, 

20 Q, What do you mean take them into 

21 account? 

12 A, Takt> -nem .into cor.sidet-itic.n, ra.-.'; 

23 them, evaluate them, determine whether there is 

24 anv merit in cha comnents. 

J - » : 



I 

0. ''Jhat if thorc2 were T^erit in the 

"onmentiE? 

A. Th.-jn v/e :ii£iv c?vise the unilateral oraar 

io -.iG aid to r:^vine car "air. ce.acilinos. 

Do '/ou recall ;nen the idm i ni st r aci vo 

irdoro became effective? 

A, Do com Do r r 190 9. 

n. Do you recall when you received 

commonta frcni the roaoonnents? 

10 A, It would have been oarly in December. 

11 , 'lov; early? 

12 A. T don'r. remember. I woulri have ro IOOK 

13 rha daces. 

14 0. T-^are there, in fact, proceedinos 

15 conducted by '^PA to consider these comments? 

16 MR. TENENBAUM: .Tust a second. This is 

17 beyond the impression of bad faith issue, I 

18 think. 

19 MR. PINCH: I don't think so, Alan. 

20 We just had this witness read from the 

21 formal response, embraclno the response as his 

own testimony, ana in so dolr.q cestifiod thac 

23 the Agency took comments into effect before the 

24 administrative orders became effective. 



'low T arc asktna --

7 

fi 

0 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

'fp.nr^rTn ; "'on''- .:orcrc.-'r-; . cv: z - i*" L 

IP to account vou t<?an? 

-P . T ?! CT' ; ~ P O C C0 lin t -J.-» r r L! •• ;-j 

•I rir.i ni snra I-ivs' orciar i .Tecarn!'' -T c c-iv , 

.'-Tow T-Ciin ask i no I'.iin now thov 'vor',; • a i-

into account. 

T-7er$ there any ntoetir.os. "-hero 

•^.ctual orocf»o<iina«5, ""id poinp'nodv Trom ~P' 

dctually look at »:h« corcrcp.ncs ano .-val ua 

as ::r.i a witr.o'is '.ostifijc ane ^o.^ncv • i 

ow V o u r p -a a V 1 n a T - r.' ^ a s l: 

r n a r.. 

r- fT-rr 

r*P , T'RTTRMri ATT'!: Ycu have to undor otana herc-

that subject to my objections, T nave allowed 

you acme leeway to question on the impression 03 

bad faith. 

He has explained that, as to why this 

gave him an impression of bad faith. But, we 

also have here chat we ace calking about the 

Agency's submission of ths roGponnivonccs 

u nm n r y , 0 n d v o u -:i r - o-.'f '•? n n c n o j r c b "• •; r 

process that led to the creation of chat 

document. 



: r 1 

MR, FTMCH; T Jon't: want to know about the 

: r o c o s f:. 

"iR, TRMFj.jn, . -'ou iijst "iSkeci him ibout 

•/bat v/as «'hf! oroCO S3 -o fosoond •.'3 r.ho ccrmnnts. 

That 7 5 .i •\Qencv si cn-.-Taki nq orocass. 

MR, ^TMCM; I don't want to know about the 

orocess, 

fiR. TRHRNHAnM: That was your question, 

Vou "an say -ss many times vou don'*-

10 want to know aoout it, but that is v;hat vour 

11 •; si a s 11 o n \i--\z, 

12 ''R. FTMCM: Okay, 

13 r^et -no rophrane r.he nusstion, solely in 

14 --arms of this witness' understanding and stats 

15 of mind. 

16 0. Is it your understanding, then, was it 

17 your state of mind at the point that you 

18 concluded that comment number 10 was part of 

19 your impression of bad faith that, in fact, RPA 

20 took into consideration and account comments 

21 made bv tho rospondonts to the administrative 

r dcr s ? 

23 A. Yes. 

24 . o. And why did you have that impression? 

iliT "in-in /-"I. — 



•; 1 

A, r -hini: I ->'M3V. ^'xploined iv; no 

'OIJ . 

nhi.j .?tat:G'o n -•-cmrprrn r Li, "r;f';. i;c 

T osr/ondrincs n :h*3 ooaf CT ir -- "W 

" d o oo n t c r oncc , nho .' i. r.*/.:c; : s no .o • • n - i'. •: r. - n •.!.'• 

comments ?o nPA'o unilatf^roi Tuniini otrriit iv-> 

orciors ^rarnci char: on -no ''econbor i fvTo, 

9 moetinq, i=!PA raade it clear that it. had already 

1 Tiadtt UD ih.c Pino to insist; on con pi i o nc.-' 'irt 

10 tne riAOs without considerino conmont:? of i nv 

: ssponoant, 

12 .^irst cf all, duriria ;-hnc nr-orinn r?A 

13 Tiade it clear that the Aqencv -/ouid revic-v/ t;ho 

14 comments from the respondents snd faks them inr^ 

15 consideration before the fJAOs became effective. 

16 o. Okay. 

17 So that to what rPA told the 

18 respondents on December 7, 1989, right? 

19 A, That's correct. 

20 And it directly contradicts what the 

21 respondents said v/e said, 

3.2 OK ay, A nan;, l o-int cc jnc--r-rtand 

23 this. 

24 That iswhat BPA told the respondent.? 



; - A I) 

on December 7, 1989, riohc? 

, '^har' aorroc:. '\no, \p. facr., vur 

ic t i ons 'i ndi ca tori abac «#=• oi a consider these 

comment s. 

'^hen you -iiubseauently »:iid consider 

.-nese comments, io that what you arc sayino"' 

f-I^. ATIM: The Aoencv did. 

8 MP. FTNCP: The Agency, 

0 A, '^hot'a correct. 

10 0, And vou personally, did you consider 

11 -he conments"' 

1:: ''IP, "PMRTTP AfTfi; .qaine continuina objection. 

13 PY MP. 

14 0. Did you? 

15 A, Yes, 

16 o. And you hadn't made up your mind about 

17 the administrative orders until you considered 

18 the commentSr that is your testimony? 

19 MP. TENGNRATTM: Same continuing objection. 

20 A. Well r we would take the cominents inco 

21 account and would consider the comments before 

V/:nade t;h e en 11 ar.or o 1 admirii -at r a t i v -> or dcr s 

23 , effective. 

24 MR. FINCH: Could you read the last question 

22 



back to the witness. 

( c, 'e c n r c: \i .i 3 : -3 3 i. / 

"IR, TP:^TE'•l^^ AfTM : It '.JU S .:sk'^n :i:ici -innwt:. 

/'R, '^ITTCn; ''L» injn' : rinswo-' ir. -.soo-

a --

A, As T .itared befor''e, we -.:o n s i dr» r v r? rhc 

comments from the rdsnonrients on or to -t.--

effective date of the unilateral administrative 

o r d M r s . 

10 And, in fact, we revised r^r -he 

1 daadlinoa and wo pee Par-'^ a •:hii; r. , wnLc:: 

12 IS about -- must b& -about ^0 onces ionn, 

13 least, Ln response to your comments. "o r.ake 

lA sura that — you knov/, chat v/e did actuallv 

15 respond to all your comments. 

16 In factr that is what we are goinq ovei 

17 nowr is our response to each of your comments, 

18 which is a very lengthy process. 

19 MR. TRNENBAUM: Doesn't this exhibit answer 

20 your question partially? 

21 riR. FINClT: I think thero Is no auostion 

?.2 -p-an the "fnitvd 3 rata? has oame JP wi'-n 1 

23 response co the majority of the comments that 

24 were noted bv the respondents. Rur, py 'tuestio-



5: 

o 

doesn't qo to the qovernnienc's ability to 

justify "It self. 

'lv ouestlon MOPS i-o whether Vne 

eovernnsnr r^elii ir: 'unnente its final point of 

"iow on 'he nronrietv of. the TJnn remedy in terms 

of the Section 10(^ orders until the comments 

were made, 

3 And T am having great difficulty 

getting this v/itness to tell me his 

10 understanding of that. 

11 yq. T'=:nr:'inArTy; i think-ne has ^old ycu 

12 three or four tim.es very cloarlv what the ansv/er 

13 TO that was, 

14 Tf you want him to answer a fifth time, 

15 ho will try, 

16 MR, PINCH I He has told me the effective 

17 date of the ROD'S were deferred pending 

13 receipt — 

19 A. No, The unilateral administrative 

20 orders, 

21 . Rxcuse me, 

12 -- ^ho I cimi n I s f r a t ivu or dor v/ fin 

23 deferred pending receipt of — 

24 A, No, pending — 

1 tf 1 n ^ n 



0, — md consideration nf thG conimc?nts? 

, "! .1H n V . 

n. And' K new that i - r lu;. 

^uc,, "r.i: .-f f--'cr, iv n :n f o "f- r. 

ncmini 3tr"it iv? orcc-rs is iMsr i •'•_•! :.'-•• 

of sorts. 

1 I want CO know v^hetnc-r -n:. r. 

0 made up his mind about the proprietv of POD 

comedies before he not the co.mrcntc. ""I-;.!": i ;: 

10 oiffersnt answer. 

11 A. "'hax; 1? .1 liifferenc tuost i .'^n, "ow vr.u 

1,2 chanqed the naosrion from the jnilat^'.-ra l "rdr-rs 

13 to the TOD' 'J. 

14 0. No. 

15 A, Yes, you did, 

16 You said the ROD remedy. Here it is 

17 right in response number 10. 

13 "EPA did state that 

19 it had previously selected 

20 appropriate remedial action 

21 .for the 'lidco sit'^s based on 

22 the POD J nni ni ?! tr a t ive 

23 records. EPA has ample 

24 authority to order both 

— " t IT into 



\ '} A .1 

> ^ 

implementation of the ROD 

r^^irt'ciies .inci rc-meciies Cor 

the immi nent and .=!ubscant iai 

•?ndar!ac.rmenr. by tne 

a dmi rn 31 ra t ive order." 

<5 You just rsaa into the rocorri che 

" -econd oarnaraoh of the formal response to 

R comment 10? is that right? 

"5 A. "I? a. 

10 n. So, It IS your testimony, is it not, 

:hjt you had up your -r^ind --

12 MR. TRMDMM ATTM: oa just tOStiClen — 

L3 !'R. FTIJC'T: Let mc finish, Alan. Come on, 

14 Alan, Ic-t he me finish my question. 

15 You can make your objection when I have 

16 stated the question for the record, 

17 MR, TENENBAOMt Okay, 

18 MR. PINCH; Please. 

19 0, So, it is your testimony, is it not, 

20 Mr. Boice, that because EPA had already selected 

v/hat in its view v/ere appropriate remedial 

^ctionn for *rhf>30 vou v/r-'ro r.ot noina 

23 to await the comments of the respondents before 

24 deciding the propriety of the ROD remedies in 

n ^ 1 r> n A 



terms of the 10G order? 

IP. T'^TlPTTn An-': Obi you 

w i ? h P P/^. ee k 3 ••;: c ccv - r y p. h p r ."rndv ' 3 '.3 ••• / 

• rc'latinn to .rh^ Ibsuunci •:<: -Pi'» , i-i ?;T:r u.-; •-•--

orrier, an(i it L r. v.-iouo mo ninu i wjc UJ^ . 

^ If vcu can limit ycur 3nsv/'?r 00 -'ouv 

7 impression of bad faith, co ih-^aa .ino i-swer !• 

^ "^ut, T don't want you qivlng on answer --

T .;im Toino ro have o r.netruer, ••"•u "or 

10 to answer an to what tho Agencv'.-, 

11 :3ion-"a kina yroccse .-/as ..n : .3 ~ u L r. u 

12 order, nut vou can jnswer w.\th resocet -o "our 

13 Lrapression of nod -•'aitn, 

-14 A, T don't think T can anawer any more 

15 than I have already said regarding ^hat issue. 

16 HY MR. FINCH: 

17 0. Mr. Bolce/ I do not want to know about 

18 what the Agency did or didn't do. 

19 I want to know what you did or didn'c 

20 think. 

21 Isn't it t.ri3e thvit you thought 

r.f»r sono I Iv vhn-v: ;-:incp lad ilr-'ady ::P] -'cro'"' 

23 the ROD remedy, there was no reason to await the 

24 comments of the respondents before concluding 

T> /r -i r» -5 n 



I that rhe P.OD remedies v;ere ::pprcpriace for 

purposi-r; .>j; .rh=f inri ori.!'=>r.' 

1 M!7. TP'TPvr>.!vnrvt -dma conr.iTUj.-n P:'v f v i o n, 

bur ••'bu can !:rv ino annwnr, 

'J A. -'ell. 1 r 13 n o t - -

I don't undersranri '/har "ou T-ean Uv --

1 it js RPA's position and it i3 clc-arlv innicacc 

1? in all our quidancc documents. 

0 ''P, TPMPTjnAnn: '^he 'ruesrion vns vourf '"OT 

10 PPA'e position. 

11 A. 'ly VI-..t/ 

1 2 71P . T-P M R MR AT) f': o u r V i c w . 

1? A, ni; course, my view is -rhar. '^PA !"i<! 

14 selectoa the remedy and che PDD in iccordance 

15 v/ith all the rsqulations, including receipt of 

16 public comments from the respondents and 

17 addressing your comments, your public comments, 

18 as well as having some of those, the ROD 

19 positions, verified during subsequent 

20 investigations during the remedy. 

21 That ves. that the POP's remedy 

•??. ••..'puld — pr;iDnblv v/oul.t .tor. i •; i - c r. e '-v -e 

23 comments from the respondents, 

2 4 MP, Fin CP? All right. T havr- no further 

i->r imo 



ouestlons ciaht now. 

' ",.'211 hav^-: .. ./if v. r • •I•^^:[-. 

br{?ak, v/nich T rhink -/c? oucihr • n 1 

13:! V'^ry, •••t-Tv ic-n*.-!, 

'7hy aop'k '/fi "..ukc .-i 'arr'-.iK, -h?'^ '/i 

'i hav« iusc d littl'j bit nors. 

7 yp. KARAOAJlI'^; r.hf? rncorb. 

*? 

1 

10 (•••'herpupon ,i wen; -ai:.'.' 

11 until .7:'iO -./'uLuc'': -•.•i' 

1.? the aamc- Jny.) 

13 

.1 4 

15 

16 

17 

18 

19 

20 

31 

1 n 

23 

2A 

•TJC lOTn .-1. 
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IN THK UNITRD STATES DISTEICT COTTRT 
THE niSTETCT OF T^TOTANA 

OA'^MnrTO OIV IS TOP 

OMI^ED STATES OF AMFEICA, 

V s, 

niD-'7RST SOLVENT •'ECOVPRY INC.; 
:• I EN EST INFIOSTEIAL '7ASTE DISPOSAL 
COMPANY, INC.; INDMSTR TAL TTCTONTCS, 
INC.; V & 7. CORPORATION; ERNEST DR 
PART; EDWARD D. CONLEY; HELGA C. 
COMLEY; LOVIE DE MART; CRARLES A. 
LTCHT; DAVID F. LICET; DELORES LICFTT; 
ENOENE FLISIAK; .7 EANETTE TfLISIAK; 
LTJTHER C, nLOOMEERG; RORERT .7, DAN-

JR.; JOHN "ILETTC'-T; '••APY" 
MILETICH; ?ENN CENTRAL CORPORATION; 
INSILCO CORPORATION; RDST-OLEHN, INC.; 
^•^NITy; RADIO CORPORATION; STANDARD 
OMPMICAL COMPANY, INC.; AMERICAN CAN 
COMPANY, INC.; PRE FINISH METALvS, INC.; 
PRE74IER COATINGS, INC. ; MOTOROLA, INC. ; 
and DESOTO, INC.; 

Defendants. 

AMERICAN CAN COMPANY, INC., 
DESOTO, INC., INSILCO CORPORATION, 
MOTOROLA, INC., PRE FINISH METALS, 
INC., PREMIER COATINGS, INC., 
RUST-OLBOM, INC., STANDARD T 
CHEMICAL COMPANY, INC., 
ZENITH RADIO CORPORATION, JOHN 
MILBTICR, MARY MILETICB and THE 
PENN CENTRAL CORPORATION, 

Thlrd-Pirtv Plaintiffs, 

vs. 

ACCUTRONTCS, ACTIVE SERVICE CORP., 
AMERICAN NAMEPLATE 4 DECORATING CO., 

Civil Action 
No. H-7n-556 
"hird-Partv 
Com Dl ai nt 

^ 1 /r 1 r\ T r» 



1 AHFRICAN PPIMTER & LITPOGRAPPRR TO,, 
ArRRICA^7 RT7RT COM PA MY, ;\PROO, 

2 ^PPR07RD TNDTJS'T'R lAL "PMOVAL, TTT., 
APMOTIR PTIARMACRTTTTCAL, r.RTTr?Ar-7 

3 PRIMTH, ASnLAUD CHEMICAL CO., 
AVEMIIE rO'-JIHO COMPA"Y, HARP i 

4 MIT.RS, T'TC. , HELDE^7 ELPCTPTCAL 
PRODUCTS DIV, OF COOPER rMDURTRTEH, 

5 INC., HRRTFORD r'A NT] FA CTHR T HO , TYC,, 
3UTLRR SPRCIALTY COMPANY, ITIC. , 

6 HY PRODUCTS MANAORMRHT, CAL7TMET 
COUTAIURR, CAROTLL, TMC,, 

7 CRRMALLOY DIVISION OP PISRRR- CALO 
CHEMICAL CO., CHICAGO ETCHING CORP., 

a CHICAGO NAMRPL.ATE COMPANY, 
CHICAGO ROTOPRINT CO., 

A CSC INDUSTRIAL MAINTFNAHCR CORP., 
CITY OF GARY, INDIANA, C.P. CLAPr 

10 DTP IS ION OF OEMRRAL INS TRU MRN'T'S 
CORP., C.P, HALL CO., 

11 C.P. rNOROANTCO, COCMANOF.R PACC.AOl^T, 
CONNOR FOREST INDUSTRIES, COHSERVA-

12 TION CHEMICAL, CONSUMERS PAINT 
FACTORY, INC., C0NTT?7RNTAL 

13 UHITR CAP DIVISION OF CONTINENTAL 
CAN COMPANY, CONVERSIONS FY OERRTNO, 

14 COUNTY OF DU PAGE, ILLINOIS, 
CRONAME, INC., CRONN CORK & SEAL 

15 CO., INC., CULLIGAN INTER!! AT ION AL 
COMPANY, CULLIGAN WATER CON-

16 DITIONING, INC., PRANK J, CURRAN, 
CUSTOM METALS PROCESSING, 

17 DAP, INC, OP BEECHAM COSMETICS, 
DAUBERT CHEMICAL COMPANY, 

18 DEUBLIN COMPANY, DOBSON CONSTRUCTION 
INC., DUO PAST CORPORATION, DU-TONB 

19 CORP., HAROLD RGAN, EKCO HOUSEWARE 
CO., EL-PAC, INC., EMBOSOGRAPH DIS-

20 PLAY MPG. CO., ESS KAY ENAMELING, INC., 
ETHICON, INC., PELT PRODUCTS MPG. CO., 

21 FLINT INK CORP., FURNAS ELECTRIC 
CO., OFARMASTER UTVISIOr?, EMERSON 

?3 r.LEC'T'RIC, TNE OTLHFRT S. r; RMNFT'" 

MFG. CO., OLD LIOUID DISPOSAL, 
23 HENRY PRATT COMPANY, J.H. HUBER 

CORPORATION, HYDRITE CHEMICAL CO., 
24 lUTAGLin CYLINDER ST^RVTCE, INC., 

-J c 1 m n 
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10 

11 

12 
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14 
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16 

17 

18 

19 

23 

21 

22 
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24 

JOHNSON & JOHNSON, .7 5 S TIN MILL 
PHODUCTS, KNAACK MPO, CO., LANSINO 
oRRVIC'P "COR POP AT I ON, LAUTTPP 
C'IRMICAL, LinniD DYNAMICS, 
LIOTJID TTASTP, IHCORFORATRD, 
'^TRVR MARTTIL, ••ASOMTTF CORPO-
f^ATIOM, MCWHARTRR CPRf'ICAL CO., 
MRTAL PRCLAIMTNO CORPORATION, 
^'RTPOPOL ITAM CIRCUITS, 
'1IDT'7RST RRCYCLINO COMPANY, MONTOOMERY 
TANK LINES, MORTON THIOKOL INC,,. 
riR, FRANK, INC., NAMSCO, INC., 
NATIONAL CAN CORPORATION, NAZ-DAR CO., 
NUCLEAR DATA, INC., PPO INDUSTRIES, 
INC., PASLODE COMPANY, PIERCE & STEVENS 
CHEMICAL CORP., PIONEER PAINT PRODUCTS, 
RRRMIER PAINT CO., PVLE-NATlONAL CO., 
R-LITE, REFLECTOR HARDWARE CORP., 
REOAL TUBE, RELIANCE N^7TVERSAL, INC., 
RICHARDSON GRAPHICS, JOHN ROSCO, 
RO''EP!A INDUSTRIAL NASTR, ST. CTTARLES 
MAMfJFACTURINO, SCROLL E CORPORATION, 
SCRAP 7?AULRRS, SHERWI>7 WILLIAMS 
COMPANY, SHELD COATINOS, INC., 
Si:3E CONTROL COMPANY, SKIL CORPORA
TION, SPECIAL COATINGS CO., 
SOUTHERN CALIFORNIA CHEMICAL, 
SPECIALTY COATINGS, INC., 
SPOTNAILS, INC., STAR TRUCKING, STERN 
ELECTRONICS, INC., JOE STRAUSNICR, 
STUART CHEMICAL & PLAINT, INC., 
SUMMER & MACE, SUN CHEMICAL, 
SYNTECH WASTE TREATMENT CENTER, 
T.R.C., TEEPACK, INC., ALFRED TENNY, 
THIELE-ENGDAHL, INC,, THOMPSON 
CHEMICALS, TIFPT CHEMICALS, 
TOUNEY DISPOSAL, TRIPLE S. ETCHANTS, 
UNIROYAL, INC., UNITED RESIN AD-
HESIVES, IIJC., U.S. ENVELOPE, U.S. 
SCRAP AND DRUM, U.S. STEEL CORP., UNI
VERSAL RESEARCH LABORATOnIRS, INC., 
UNIVERSAL TOOL S STAMPING COMPANY, 
^'ANDER MOULEN DISPOSAL, '^ELSICOL 
CHEMICAL CORP., VICTOR GASKET 
DIVISION OF DANA CORPORATION, 
WARNER ELECTRIC BRAKE & CLUCH CO., 
WARWICK CHEfllCAL, WASTE RESEARCH & 

n "J « 1 m ft •-•u s 



RFCYCLING, XRROX CORPORATTOM, and ) 
other unidantifieri nsrnone, ) 

Thirci-Parcv Def enoanc n. ') 
3 

'5 

•5 

7 

8 

P Auaupc I, 1^90 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

23 

2 4 

DRPOSITION OF RICfTARD R. noICR 



1 

3 

4 

6 The continued deposition of RICHARn 

7 F.D!7TTl FOTCP, called for examination bv the 

8 Defendants/ pursuant to notice and pursuant 

'> to the previsions of the Federal Rules of 

10 Civil Procedure of the United Ptatcs 

11 district Courts, oartaininq to the -akinq 

12 of depositions for the purpose of 

13 discovery, taken before Arnold M. 

14 Goldstine, a Notary Public and Certified 

15 Shorthand Reporter within and for the 

16 County of Cock and State of Illinois, at 

17 227 West Monroe Street, on August 1, 1990, 

18 comtnencing at the hour of 9:00 o'clock p.m. 

19 

20 

21 

23 

24 
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12 

13 

lA 

15 

16 

17 

18 

19 

20 

21 
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24 

i^r. Altjn um -r.a 
Mr. Leonard M, M^iinan 
"rial Attorney 
Environmental Fnforcomant l •= c 11 o r. 
Land & Mntural Pesourcns division 
n.S. Department of Tustico 
P. O, Pox 7(511 
Den Franklin station 
Washington, D. C, 20044 

-and-

Mr. Michael 7, Herman 
Assistant Regional Counsel 
Col id "i'asto T' Flmocg{?p.cv leooonso •^r^inc! 
U.S. Environmental Protoction -^c^encv 
Region V 
230 South Dearborn street 
Chicago, Illinois sn(504 

-and-

Peter w. Moore 
Assistant Regional 
U.S. Environmental 
Region V 
Office of Regional 
230 South Dearborn 
Chicago, Illinois 

Counsel 
Protection Agency 

Counsel 
street 
60604 

appeared on behalf of Plaintiff, 
United States of America;' 
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APPPARANCRS ( CONTI NtlRD ) : 

'!r. Micharjl rUanksnain 
^'Jilcman, -Tarrold, Allan f. ^ixon 
225 TH>st ''acker Drive 
Chicaaor Illinois 60606-1229 

6 appeared on behalf of 
Penn Central Corporation; 

7 

0 
Mr. 'lilliam G. Dickett 
9idlay & Austin 
One First Mational PIas a 

10 Chicaqo, Illinois 60603 

31 appeared on behalf of 
Pre Pinish Metals, Inc.; 

12 

1 3 
Mr. Carl B. Hillemann 

14 SonnenBchein Math & Rosenthal 
One Mercantile Center 

15 Suite 2600 
St. LoulB, Missouri 63101 

16 
appeared on behalf of 

17 Desoto, Inc.t 

18 

19 Mr. vToseph V. Raraganis 
Karaganis & White, Ltd. 

20 414 North Orleans Street 
Chicago, Illinois 60610 

21 
appearec! on behalf of 
American Can Company, Inc.; 

23 

24 



APPEARANCrS ( CONT T NTTRD ) : 

3 
• 'r. 7amr->s J. "#»at;inn 

4 Law Offices of. Tames 7. ?.'• 
Printers PCW 

South Osarborn Street 
Chicaqo, Illinois 60^05 

fi 
appeared on liohalf of 

7 Premier Ooarinns, Inc.; 

8 

0 !1r. Pdv;ard J. L(?ahv 
Leahyr "^.iaenberq r, Fraenkel, Lr.e, 

10 309 *'7eat '-'ashinqton Street 
Chicaoc, Illinois .sfTiOo 

11 
appeared on behalf of 

12 scholle Cor c.; 

13 

14 
Mr. David S. Finch 

15 McDerraott, will & Fmery 
227 West Monroe Street 

16 Chicago, Illinois 60606-5096 

17 

18 
Mr. Richard S. VanRheenen 

19 Cromer, Raqlesfield & Maher, P.A. 
Station Place 

20 200 South Meridian Street 
Indianapolis, Indiana 46225 

21 
appeared on behalf of 

22 7 f< *5 "in 'Ull P-rortucts Comoanv, 
Inc., 3t dl. ; 

23 

24 

^ ^ ^ ̂  ^ ^ f ^ inn 



APPRARANCES (CONTINUED): 

3 Mr, John R. Adams 
Tavlor, Miller, rr>rov;I, Hoffnaqlf? 

4 Merlfjcti 
13 Morch LaSalls Street 

5 Chicago, Illinois '50'502-.1(502 

appeared on behalf of "^hird-
Partv Plaintiffs Desoto, et al,; 

7 

s 

0 Ms. Carol Dorqe 
Seyfarth, Shaw, Pairweather a Ceraldson 

10 55 East Monroe Street 
4?no rioor 

1.1 Chicago, Illinois (5 06 01 

12 .appeared on behalf of 
Motorola, Inc. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

23 

24 
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1 RICHARD H. TOICR, 

2 havinq been previourly Muiv .-;i/orr. 

3 v/as examined ana test if led a" foil cv/ii: 

.1 DI1F.CT 

5 •(CONTIMnHD) 

-5 ny MR. FINCH; 

7 o, Hack on the record. 

9 We are back on the record. "r. "-oice. 

n You are still under oath. 

10 I call your, attention, Nr. '"^eico, to 

11 commant number 3, =:inonq the comnentc v;t> v;era 

12 riiscussinq orior to the break, in i^xhibit No, 

13 r^o. 

14 The comment states, quote: 

15 "The United States 

16 selected a remedy without 

17 conducting adequate 

13 treatability studies. 

19 Treatability studies are 

20, required to be part of the 

21 PS process." 

2 2 be vou oOf- that starcmenr ? 

23 A. Yes. 

24 0. Did that statement have any role to 



15 51 

1 play in your impression of bad faith? 

2 A. T alroanv answered r.hat auostion. 

3 0. All right. 

4 Refresh my recollection, wnat was your 

5 .-{nswer ? 

5 A, T70. 

7 All right. 

0 Let's look at comment number 9, Did 

Q rhat comnent hav-a any role to play in your 

10 impression of bad faith? 

11 •MR. nARAGAMIS; Which comment is ':hat? 

12 MR, 7IMCH: Mumber 0, 

13 A. T already — 

14 MR . KARAGAMIS: What does it say? I am 

15 trying to figure out. Is this the comment that 

16 saya the <?PA failed to include in the ROD? 

17 MR. FINCH: Right. 

is A» I already answered that question. -

19 Q. I think you answered number 10 as well; 

20 is that right? 

21 MR, BRRMAM: Yes. 

22 A. Yes. 

23 BY MR. PINCH! 

24 0, Okay. Go on to comment number 11 e 



1 what about comment number 11? 

2 A. What La rho aunHticn'' 

3 n. Did It have any role ro pi £iv in •'our 

4 :mprsssion of bad f-aith? 

5 A, Yes. 

6 0. what is chat role? > 

7 A, Well, as you can see, it says: 

8 "FPA artificially 

9 manufactured a claim 

10 after neqotiations broke 

11 dow n a nn a t r i al na to v-;a s 

12 sat." 

13 Tn actuality, thv= oroci-viuro '.f ooinq 

14 from the 122 negotiation period, and if those 

15 are unsuccessful, to follow that with the 

16 unilateral administrative order, is a fairly 

17 common practice in the Agency. 

18 In fact# many of the respondents shoulc 

19 have been aware of this procedure since it was 

20 used for the Ninth Avenue dump site and many of 

21 the respondents are PT?P's for the ^inth Avenue 

2 2 •-.umo -lito. 

23 Q,. Okay. 

24 The phrase artificially manufactured. 

Trtrinriria r. ^'rt^rle^•^nrt lOTH i f n n 



To your recollection wns rhat phrase includea . 

-'•ne .actual oro^irein: ori j. ^ d t-v inv '.-r 

r asDondents ? 

A, 7robaDlv. 

o, rut you don'" roc.-ill .Tne v;,-<v -.r -.r-

other whether actually it wan included? 

A. T imaainc because T -- nee i-/nr. 
1 

8 written down this way, that i"t was included in 

" !i a i r •» c t u a 1 w o r i n o, 

10 O, Vou say vou inianine oecause T, -hen vc 

11 -:aid. sine a i*- wacs 'frizzsn down '/riy, 

in That do ^'ou np*an bv T, did you ;riT-e r. 

13 down this way, 

14 r*R, TRMRMR ATTf-T: cl ci it ii second. T •.-.houan 

15 we weren't qoing to ask him about the 

16 compilation of this document? 

17 MR, PINCH: Well, I didn't intend to ask hi 

18 about it. But, the response seems to imply tha 

19 Mr. Boice was the one who wrote it down this 

20 way. 

T want the record — 

• 1F. "Fy FTi'i AU n : I do r.' h ^ r;•- hr r- r~ n-o n s 

23 does imply chat. He said — I think the 

24 response speaks for itself. 

1 ^ 1 n 1 o 
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T^utf in any eventf what is the 

::i qni f i canc.^ -is rc f:is ; m r^r ssi cn uf ba « faith' 

3 f'iR, PJVCU: I f.hi". k \u -ioes havf some 

4 .,irnif Icanco ind ' ion'-; uhink :t is orooorly 

oniectionablu or nropurly .'ubiect to .in 

LHStruction no.r to answer. 

7 f-iR. TfiMKM''.Anr.i: I m not aoina — T -am not 

^ qoinq to instruct him not to answer questions on 

-/t.o drafted the response. [ will allovi him fo 

10 ^mswer -- well --

r-'h, yT'K:*T: 

17. o. Are those vour vfords, nr. "^^oicGr 

13 -ir r.if 1 cia 11V manufactured, or are those the 

14 v;orna of other people? 

15 A, As I said before, since those are the 

16 words written down, I imagine those are the 

17 words used by Sidley & Austin and Desoto in 

18 their Section 106 or in their comments on our 

19 unilateral' administrative order. 

20 Q. What do you mean when you say, as you 

21 did 0 moment ago, that it is a fairly common 

22 or ocodur for dm i ni s v.ra t ivo ird?rc to '^ollow ?i 

23 120 day negotiation period? 

24 MR, TR^KNPATTM: nbiection to the 'extent it 



calls for a l«qal conclusion or .inalyRis. 

L!: -'OU ';nc'.7 :nr:w^.-r, you 'ci-' i-i/-,-

•/our answor, 

"R. •: :;P •)n': iskicq -'rr . l-o.-.l 

3 r.31 y si r.. T am -j us t .is U i n r; wnar h r- ioa s<: 

ipeant when he said what he said, 

7 nn, T^NRNRArifi: ^ame ob-inction. "'ou can 

8 , answer the best you can. 

A, '•Tell, ']nc!c=T all our aui del i''i-or , 

10 following hhe record of .sect j;.i OP , we haver o 

11 120~f.!ay necjocAa cion oorr.O'^. 

•J 2 And if Thar f.-sils, -hen of;r.r.n -h.' "RA 

13 issues a unilateral acmi ni s t r a T. ive order, 

orderinq the potential responsible oar^ies r.o 

15 implement the selected remedial action. 

16 BY MP. FINCH: 

17 O. What do you mean by often HPA issues a 

18 unilateral administrative order? 

19 MR, TEMENBADH: What don't you understand 

20 about the word often? It is clear. 

21 PP. FTNCn ; That's .i pri?ttv vmuo *-erm. 

1? T.T r-o" , I £ 3CalI ,:he "ov';r-

23 objecting to the use of the term often in 

34 connection with this deposition at least, three 

r t i- i 'iTC 
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I or four times, it ^.eina vague and ambiguous, .10 

L ^'anr lo know /hat rhia wif:ne."3s -^eans bv ch.^-

3 Tiern often. 

4 Ano ' -JJLIJ ':onc;»cie riqnt up :;ronr. r.n.it 

5 conclusion OJLII not be a legal conclusion, 

'j and it will not represent the Aaencv's — tne 

7 l.;nal position with respect to the issue of the 

3 administrative -orders. 

0 -IR, ATTf!: I will let him answer the 

10 best he can. '^ut, T am going to have to object, 

11 lecausa vou ••.ave not laid :5 ny fourcation that 

13 --his v;ltnes.s knows anvthlng about the 

13 rcatistical fcc-auencv of issuing these orders, 

14 MP. FINCT-1: You are right. T haven't laid 

15 that foundation. 

16 But, the witness said under oath that 

17 often BPA issues administrative orders. Those 

18 are his words, not mine. 

19 I just want to know what the witness 

20 meant by the use of the words contained in his 

21 prior response, 

"'R. TPrrrMR: T am poinq v.o '-'aintiiin r.v 

23 continuing objection, but you can answer the 

24 bent you can. 

1 m n oil J ,.-1 



A, T can't see hov/ I can ciarifv that vin\' 

'J r t h r . 

"?Y ^Tr:CH: 

0. You can't .JOS.* now ^'ou c--.-• •/r.-;-

is ea n c by -.if ton? 

A. Yes. 

Can vo'j -iee now vou can .':l:irifv /ha-, 

8 meant bv the nhrase fairly common oractico, 

n which vou i:sori n f--?w rninunoG oc to -oscrsbj -

10 issuance of a rimi ni o tr a t ive or.Mors f o 11 ov; i n Q Li:-

:• XoraT;.i op. of -. ho 120-.iay poric-:;? 

1? 'To, 7 cion't see now T rocld clarifv 

13 that anv further. 

1-*- . o. Let me ask vou, for hov/ lono has it 

15 been a fairly common practice for "PA to iseus 

16 these ordersr according to your understanding? 

17 MR, TENRNBAtTM: Why don't you rephraser if 

18 you could rephrase the question, what is your 

19 understandinn. 

20 MR. FINCH: All right. 

71 0. "o your under standlna, how lona has it-

been :i -"airlv :ommon pr icti.cn f-'.-.-f ""A -c isnu; 

23 administrative orders following expiration of a 

24 120-day negotiation period? 

0 -> 

IT: •> "T n 
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A, T'hat auestion has no relevance to 

•:cnimon:: •vunfc'=>r il, -jr -ly i.':ipri3S!5i on of i-hac. 

•"). Okay. 

Coulo ':iie jreporc'jc reaci ino auest.ion 

3 c k r.o i:h n v/11ne ss. 

("•he record was read.) 

MR, TFNr>iRftTTM: Rubiect r.o nv continuinq 

3 objections already made, you can trv and answer 

^hat, if vou 'T.ov; an answer, if "'ou have sucn an 

10 understandinq, 

11 A, '.'eli, -,he' key point: is mat: in commenr. 

12 •'.umber 11 the."' say artificially manufactured 

13 106 claim -after the nenor lati ons broke flown, 

14 When in actuality this is a common 

15 procedure the Aqency has followed at that time 

16 and is following now. And it is not something 

17 that would be considered unusual or artificially 

13 manufactured. 

19 BY MR. PINCH: 

20 Q. Could the reporter read the question 

21 back to the witness, please. 

2 (T'he record was reread.) 

23 A. I don't know. 

24 n. You don't know how,long you have had 

.1 f .. . 



rhis understandinq or you don't know how lonq 

tn i s has boen or icri co , ^ ccor cl ;.n ;o -our 

un dor sr.andi nq ? 

A* As Thf) 'TUi-»sT:ion .^rst.ou, T irjM'-; 

how lonq rhe practice r.as boon 'f-'.irLv :omro" 

practice with PPA. T <nov/ ir is •iomerh i no '-.hs'-

la beina rnne --

f? riR, TKNFT'T'^ATJM: He wants to know hcv/ lonq 

1 vou hav^ haa ,?uch an under c ton o i n o •. s rr 

10 question. 

11 i • a y bfi y o u ci o n' u n n p r P. 'C T n . r , 

11 A. I don't understand rne '^u-cstf or, 

13 "1R . T F F M H A rj n t " o w lonq h a V o v o u n a d n 

14 under standinq, this understandinc you have 

15 • described? 

16 A, Would you repeat the question? 

17 MR, PirCH! If the court reporter could 

18 repeat the question again, please. 

19 (The question was reread.) 

20 A. Okay. 

?.I That didn't indicate snythinq nboul: -ny 

21 'Jncuarsr.ani.iinq. '"ut, " know if- ms br-'n JC I ' .i P. 

23 since the management review report by — it 

2 4 started V7ir.h ".ill Reillv's taking over a .s 



1 -v^J 7 

administrator of che P•P^, 

Pot '-he r^corri. ^/hxTc iz inanaqemfnr. 

roviow roDort? I am nor familiar with r.his 

Tccument, 

A, T 'ion'r r?m«*mbsr the name- of ic, ut» 

<5 rhere was some tvpe of -- it was «nallod a 90-day 

7 rruHv, Tt was one of the roconmendattons of the 

0 90-dav study to increase enforcement efforts in 

9 "iisoarfund, 

10 0. Who is Bill oeillv? 

11 A. "he-; a ami ni Hcr 3r.or of the 'iP 

'"nv 1 rcnmenta 1 Protection Aqency. 

13 o, vjhen cid ho become a ami ni st r at or of the 

14 iJPEPA? 

15 A, Shortly after George Bush was elected 

16 President. 

17 0, So he was not administrator of OSEPA at 

18 che time that the partial consent decree was 

19 entered by Judge Keanny? 

20 A. I don't know what you mean. Who is 

21 judge Eeanny? 

2 2 d. Bo you icnow whether iv. v/as -« fTirly 

23 common procedure for USRPA to issue 

administrativo orders at the end of a 120-day 

n ^ 1 n 



1 neqotiation period nrior zo 'Mllian 

? -• ppoi r.r:?.'jnc :i dni ini st r a*• or ..r 

3 ^. .Ml T know it '-/as lone fcr "lof-n "-/t^rw. 

'iurpD and it was T'ona L'or . /.mb.'-r 'U ir.r. r 

5 sitrjs. 

( 
? 0. '^un do vou know v/nf>'':h.or it wic fair: 

7 cfimnori proc^dur.? or ornrticr? 

3 MR. TENPNBATTMr P i B un der St a ndi nq ? 

""R, Pl'icn: "*0 '/our ':ndor a t-and3.no. 

10 A, To my under standi .no, v^-^a. 

11 Po you i'lavc .my •inasr nnan a; no •.:> 

12 ••/.her.her Pno oartial oonsnrc fcinrndise^ 'rt. 

13 issue of n'dmi ni s tr at ivc ordcrn or "hq prorriscv 

14 of the Agency issuing dnini st r ativ o order.s, 

15 again just to your understanding? 

16 MR. TENENBAUM: Same objection. 

17 This has really gone far aground on 

18 legal Interpretation of the first consent 

19 decree. 

20 If you think you know the answerr you 

21 can try and answer it. Rut I nave to .objpcr, 

2 2 A, 7 -ion'*: '.in cif-r "1; a n d "hi.- TU~-'UIO;:. 

23 BY MR. PINCH: 

2 4 0, Tj<?t me rephrnso it. 



L 5 n n 

CJ 

To vour understandlna, is there 

i^-vtzhinq in .:hc? tnrtiaJ rots?nv. ii?croo wnich 

addresses -he circumstances in wnich CSPOA can 

issue administrative orcinrs in -.his case? 

"IT?. Ann: Tbiection, calls for a leaai 

concl \J3ion, 

7 1Y ;-'P, PTWCP; 

3 o. Just to your under standinq, 

•tq, 'rp^?^:NnA^r1; -rtill calls for a leqal 

in conclusion. 

11 no yoi: v;ant me uo notice the dc:POsition 

12 Crom someone from ?!tandard -T wno is familiar 

13 './ith che consent decree and ask them about what 

14 their understandina of the terms are? Will vou 

15 allow me to do that? 

16 MP, FINCH! Probably not. Hut then aqain my 

17 client is the respondent. My client is not the 

18 government. 

19 MR. THNRNBAUM: Your Client is making 

20 arguments in this case about the partial consent 

21 decree. 

•'P. : Are you nstr uct i no him cot: ':o 

23 answer this question? 

2 4 MR. TRMRMB AUM! He is not a lawyer', How can 

"i 'y 

^ n 



he anawer it? 

"H. ri'TCT': " wunr. ' nr;w - i r; '.n r i T! - -

of the orovistons of fh.--' oar - .i."j 1 ITOM-OOP.': 'ocr >V.-

-It r.hic ppinn, I ":on'- in-t.--o -i.-.f. : i.r - : 

of question.-:. 

?'R, "'^MRMRAqr': ?ct "o ;'v obi .iov i on ^ ; 

he i;nov/s ir, if has .^ucr .IR M n tier O'-O P O-'n R , 

v;ill let him trVf but only if vcu have one, 

Vou -ire not n l-iv/vor. If -'ou , 

10 if you think -/ou have one, subieot -o r.v tjfroini 

11 obiecricMS, I -./ill lot vou inf;v/ei:. 

in A, I ';n.ov7 -rhat 'ho "•arr.t ai crr^.M;:: 

13 .'iecrne s p.ec if i ca 1 ly reserv.n.n uici.hr.o undf'r 

1'i .Section lO'S, which includes the riqht to i.«3ue 

15 unilateral administrative order. 

16 BY MR. PINCH: 

17 Q, Was there ever a time to your knowledgr 

18 that RPA informed the Mldco Steering Committee 

19 or any of its agents chat it was considering 

20 issuing the unilateral administrative orders in 

21 the event that the 120-;lav nenoriation period 

2 .2 o t p .1 r e d i t .h out .j i n1 n q c c- s.-m e : i- v\i, •••; n • h 

23 parties or among the parties? 

24 A, T know wo stacoo or nomeone on cur ceam 

^ rf- 1 A 



I. stated that wo would take proner ^nf or comsnr. 

n icviicns roiiowinqf if -on'*; ".ricr. ;r. 

3 'lur eoiTiont -ifroc "ha l20-'-iav ncqor i.a r.on •, 

I '">. ''ho '.s .no-? 

"i MR« '?F;*]RT'7nAlJ'l: T •":on't kno;; .ir-v 

^ qottinq inro here. 

f '^ur, I .111 r-oino -.o obi cct -r -T-

fi we are discussinq settlement naqotiations, "^ut. 

^ r will let him answer, 

1.0 r;R. T^'irCP: This is 3 notior- issue -hat is 

IJ rel^rvant so -his wiuness' -.cfavimony ..ooiis: i.r 

12 imcact of comment- 11. 

13 '"'ho is this p^jrrcn on coam "/he -o 

1-J advised,the flidco Steerina Committee:? 

15 MP, TPMRHBAOM: Same continuing objection, 

16 but you may answer if you know. 

17 A. Well, Joel Gross was our spokesman. 

13 Q. Was he the one who gave this advice to 

19 the Midco Steering Committee? 

20 A. I am sure he made some statement as to 

21 that effect, yes, 

2 2 0. A s t o " h /i t f f c :• 7 

23 A. Yes. 

24' 0, Do vou knew what v/ords he used? 



A, Mo, T fion'-. 

r, ">0 you rr'Crii.'. 'T-ns r o 1.1 •' '/r. j- ; - r -

useci ? 

/'•, T .ilrojav .oiri '.'ou • ?r.i-in 11 v -toc ' 

hn used. 

o, 77hai; qc-'nerallv utT:? rha •jorr.^ -hat v-

<:old he Uw^ed? 

S A, Couldyou restate it? 

9 i'P. T'PMPMP Ann : P"/Ancs vou '"O 

10 his answer r.v;o or "hree questions acic .•tout --

11 'ir;, 

12 T jm not askino you wnar f-l-.n ofc 

13 his words '-Jsro. I am or 1:inn •./har. the •.•/orw' 

lA v/ero, as closely ns you can roTiember. 

15 MR, TRNRMRAOH: T think the witness is 

16 indicating that what he said before was his bes 

17 recollection of the words, He wants it read 

18 back. 

19 3Y MR. PINCH: 

20 Q. Appropriate enforcement steps, is that 

21 V7hat he said? 

2 2 A, 'Ml.it "ilh T — T --'cul'. : ̂ ka uo — 

23 Q. I don't want to know what you 

24 remembered about three minutes aao. T want to 

T ^ ^ -i o->r lA'jn --"I. 



• r. - 7 

•<now what you remember riqht now, 

"R. T v.'ill object 0 '.bis Line 

3 of ciuestionina n e n: in nor proper, bur -io vour 

'l sr. 

A, As ' jrarsi.; before, he nenornllv naia 

if the negotiations were unsuccessful, that ir 

the 120-Mnv nenot rations period was 

3 unsuccessful, then we would pursue our 

^n for cement options. 

10 PY i-ip. FiPCT?: 

11 Pursue -eni; or cemenc oorions, 

12 qo that as vcu sit hero riant now j t 

13 .':01 P..T.., August 1, 19?0 Is wnat you recall 

14 'Ircss having said? 

15 A, That is what I just said. 

16 Q. All right, 

17 MR. TENRNRAOM: You don't mean the exact 

18 wordsr you mean the substance? 

19 MR, PINCH: As close as this witness can go. 

20 MR, TBNENBAUHl Right. 

21 '-!R. FINCH: To telling me his exact words, 

np. TRMRNPAg?-: I .^hlnk ho nas indicaced r.-

23 didn't remember the exact words. I don't think 

24 It v/ould be fair to sav those were the exact 

n -n 



wor ds. 

A, I .im i-irr.'Titiv .-ur--' -/rTO '-.'I'lrin-

al so. 

'"TTIC'T; TiscJV. 

Lee's start w i en rH':- tdl -I'.'vic:;. 
r 

•'5 was that ciiven? 

A, T don'r remsmber. 

O. Do vou recall what year it was nivan? 

T A, It would have ho?ri 10 09. 

10 n. Do vou recall what tiTr.e dunna --he vrj 

11 "; !: v;.as uivon'l 

12 A. "o. 

13 D, rould It have be-^n in t-ns con re of 

14 '39? 

15 A, I'm not sure. 

16 Q. Summer? 

17 A, Possibly. 

18 Q, Fall? 

19 A, Possibly. 

20 Q, Early winter? 

21 A. Mo. 

T, lljiii x-:a' !• hav.- br-»;n -irLv '•.•i.rir:o! , wr.v 

23 not? 

24 A. because th'** neootiarion oeriod ended i 

*^7 f*.-. M ' ' i' f" 

'y ^ 1 ^ n 
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Ssntember of l'>09, so it was nrlor to that. 

Any -.iTio nrior *-o -'nn cE 

nsqotiatlon 'osriori in .19R'> .iurinq the yoar 19R9, 

•ins :hat- your ".ontrirrony? 

A, yy :r.esti.Tiony ID that is the best or 

my recollection, anci there miaht have been some 

7 oarli?r rsfarences );o that. 

R 0, And to whom did he qive this advice 

s oec i Ei callv ? 

10 A, It wasn't advice, it v/as information. 

Ota y. 

To v/hon -.iid he rela«-e this information 

J. 3 '.-pecif icallv? 

14 A. To the Midco defendanta, 

15 n, Who, what people? 

16 MR. TRNENBAUMt Same continuing objection. 

17 BY MR. PINCH I 

18 Q. Do you remember? 

19 A. Okay. 

20 ^'^eil, if vou look in your records you 

21 could probably find a latter that made a 

.? ?. ?ti; t Jment to '•hat f f t-cr . 

23 0. Well, I am not asking what ray records 

24 would show. 

^ ^ r A n A 



A, Tt would '-ave bi>«n nade -o tho peoolv: 

'•>a m c I "ho '^r,-: j *r. i ^'it- - .• 

3 '"Jovor nmont. 

"•!• ^ . "!(i •; r "• r.a i k i a n 00 u •: :5 r\ -j r .i j •::! c m ;• r -

bacause vou ailuaed •: o 0 ri oral .• ta r.oTe n ^ .inc 

uh«n you aaid b« ir.av bav»=: T3id or ^'oii -.hiii;: ••. 

^aid che r.ama rninq in wricinc -la wr:Il. 

So lot's fcalk about the oral statoment 

10 Oo ycu recall nin oak in 9 rn i;: xr. jh--* 

11 L'orn or an ornl cQ^noenT in a ;• 00m or" n-.-'i? 

12 A. •'•' m orotcv 7uro he dm, ivjr T nor. 

13 ibiroLuceJy .jure. 

14 O. Do you recall wno v;-?3 "LP. vhar room of 

15 people? 

16 A, It would have been the negotiators witj 

17 the Mldco Steering Committee. 

o. Do you recall who those neootiators • 

19 wera? 

20 MR. TRNBNBAUMi I continue my objections to 

21 these quoations on settlement neqcriations. 

22 "'or new T .;m coinc cc Lrt nini -••.nsvy*;-!' 

23 subject to my objection. 

24 'in. FTMCTl: I am not at ill sure that this 



1 "T 

comment was made in the context of settlement 

oo*.. i 11 ons , '^har -.3 -lot •.ecosoar i. iy a Cair 

.'F-adino of what -nia v;icnesB rias testified -:o. 

.•n, ATJ:": llcin' ho sav i •: was ciurinc 

'ho neaotiaticn oeriod, 

•^P, FTr-7C": '^e said it coulo not have been 

7 ifter the nepotiation period, 

P There is nothing in the record thus far 

? :-h3t indicates that this was a statement made in 

10 ;-hc' context of settlement. rt .-loesn't strike ne 

11 --.r- one tnat is made In ".ns context of 

12 :i/>c tl ement. 

13 "IP, ATJ r": To tne F»xr.ent it was, I 

I'l reiterate my objections. You can try and 

15 answer, 

16 A. Well, you should know who the 

17 negotiators were as well as the government. 

13 ny MP. riTJCH; 

19 Q. Not everybody showed up for every 

20 meeting. 

21 I am asking you v/ho vou remember this 

22 --rttnncnt havinc been madr^ ivi front, of? 

23 A. Okay. 

24 ''Tell, you could probably consult with 

•5oe 1 non 



1 1 

your own attornevs and ';er a ILr^t. "uc I-r 

_ n c 1 'J o 3 — 

T naver ror.sult vttn '":v itr.cr 

'"in "larkc-r, "in'..: -.'f.': "•'•r -, 

, ^o, is IT; your uost IITOTV inac 

''.arkec and .Toff Pert were prosent when •nis 

statement was i^.ade? 

3 A, Probably. 

? 0. rt; is -'our (.-.a s c;'T ony ^.^ov /ar.? '^rDn L;1 

10 proRonc when rhl stacenenr was '•;aa:»? 

'\, ''hat' w r. a r a i . 

12 Okav. 

13 else? 

I'; A, Probably Arc Gchl essincer , Oov Pall. 

15 I'm not sure who aloe. 

16 0« Was anyone present representing the 

17 United States other than Joel fJross and 

13 yourself? 

ID A. Probably Mike Rerman and myself were 

">0 there. 
I 

21 0, And it is your testimony chat --

'' V t h a v , w H; „ h i s i r. i -i f > : i u r. n 

23 was held on government property? 

2 4 A. Probably, I'm not sure tnouah, f'o, Th 

^ .1 .' _ .. J 



would have been -soneplace else. 

-, L11; o '-i nfx I 3 e 

A, f'cDermotr., '/ill Tt "Tierv is where we ;ian 

"iur .negoriarion 'nar-i: i ncrs . 

o, -qo vou :hink it v/as orobaDlv nt 

''cIDernoctr ''ill J Rmerv's offices? 

7 A. ?robabIy, 

n 0. Anditisyour testimony that Joel 

'^foss also nade this -Jiratemenc in v;ritlno? 

10 A. As I stated before, as far as T know. 

'1 I' ni Prc-rty .sure was aomecnino co r.nac 

12 -:ffect in writinq. "'pd this is all to the best 

13 nv recollection. 

14 0, Ac the time, that that writing was made, 

15 is it your recollection or understanding chat 

16 EPA had been actively considering issuing 

17 administrative orders? 

18 A. What? 

19 Q. Is it your recollection or 

20 understanding that ac the tine that this writing 

21 by -Toel '^ross was made, TJREPA had in fact been 

22 !:onnic:or i no issuiro dm i nl st ri r.i v e ordt?rs. • 

23 NR. TENRNBAUM: Wait a second now. 

24 ?ou are asking, you want to know about 

o <r 1 o "J n 



•:he Aqcncy*-3 dsliberative nrocpss on -.jnf orceraer-

."Otions. '^hat ..-.o-i i c-.:'. c L ^. 

MP. riMCM! r .ton'r. want; -o --now •.•nvninn 

bo u r. T h c» 1 r dG 1 i OG r T t; i v -- or c n . 

T i ust v/onr ;-.o now wnGrhisr or -no "' 

fj f:nac .Toel ^Irosg jupoosedlv ::oid tho roKDono.-snr. i 

"7 that if choy don'<" rtin '^qe^cv '-M 11 

consider its enforcement options, whether the 

9 Aoencv '7.?.s in fnci it trhcit -r, i.me consi-I'-r.'. -.o 

10 these .•inf or cament options. 

11 MP. •'T'MPrjn AfJM: MG. 

12 T think i:hnt "ou neUinn for 

13 afctornov v?ork product ana ut tor nev-cl-ir't 

14 -Jal iber ative-process information. 

15 You would surely object if T noticed 

16 the depositions of any Standard T personnel or 

17 lawyers and asked them what they were 

19 considering doing with respect to the Cv^se at 

19 the time of the negotiations. 

20 MR. FINCH: Alan, that's not even a fair 

21 analogy. 

^ h a V G V c G t i .m o n V f r t m r h i c *-/ L " n o s 

23 that there was a communication from a government 

24 lav/vor to the respondents or to the participants 
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in thp fsettl flment negotiations telling them that 

•r -hov .iicin' -t nc-t1.1 •.!, '-ht» -^gi^ncv •.-•oulti contider 

3 Its sjnforcement oorions, or -/orf^s to "hac. 

I .:ffOCt, 

'^har's rot n privilegea oommuni ca t i on * 

"hat 13 a ctaterasnt bv the government. 

7 HTJ. tRMRMn AUf'; ypf; riot asking about 

3 that communication, 

PP. : Vov,' r am isklno whether at the 

10 time that this communication was made the Agency 

11 was :.n ract consiaoring these enforcement 

12 !5 or. ions. 

13 f'.P, TRMF^TPAnn; T am sorry, our that is a 

14 luestion asking the Agency as to what its 

15 deliberative-processes were and what its 

16 attorney-client communications were and what its 

17 attorney work product was, 

18 MR. PINCH: I don't understand that at all. 

19 Are you instructing him not to answer? 

20 MR. TENBNBAOHi I am afraid i will have to* 

21 "IP.. PinCM:, You are instructing him not to 

2 2 nswer? 

23 MR. TENENBAHM: I am sure Standard T was 

24 considering its options at the time, and I don't 



think you v/ould allow mc "O ask r.hf oeonlo aboi. 

ihat air-nrrr. 

:'R. riTlC'T; •" i-anciar rj " iicin': cona 

rhreatsnnq locc',?r:^ ' o i-.nft r. 

• ,'T'^:^'R^7P, Arir : : '/on' - '".'r _T.:O '/ha*. 

Standard did In this oass, 

7 A, T don't ah ink ',11 at /as •. tnr ni r>r 

R letter. It is just providinn informarion on 

1 what cho Aaency was --

10 '!n. TPIirr^p Ann: T'hora Ls no auc^jjtion 

1 i_ per.'Jinq. ''e don'.-, "roncur, "o cc-1 aa r : 1 -a c a t , 

12 -//ith your descri Dtion, 

13 -'.Y ;1R. FT>icr-7: 

14 O, Take a look at oommenr 12. 

15 Does that comment have any role to pi a-

16 in your impression of bad faith? 

17 A. NO. 

18 0. How about comment 13? 

19 A. NO, 

20 Q. Comment 14? 

''1 A. Vos. 

'T> " o ^ "! k a V . • 

23 For the recordr so the record is clear, 

24 comment 14 states, quote: 

<r ^ 'i C lOlO 



"wp.R Tftrsonnsl have 

. ;i t of c- o. .j!: •' n r •' jn:n :i r.<; 

official.-: ana -.h« oublic 

that { c c i J c: o : •; 11: c- i - :• o -

.-in imminenc ::rire.ar, -snc ur.ar 

r.ha dike oriqin3.lly —" T 

r.hir. k j. i: ahoulfi oa 

placed alonn feline Avenue to 

nreven.c ',jaar.o -un-off or 

10 nilqration fror "idco aite ro 

1.1 "oo p u 1 ;i r G CI area? a sio \ on i a r. 

12 necessary and .oerv.-s no 

13 anvironmcntal our pose." 

14 How is that statemenr connertea v/ifch 

15 your impression of bad faith? 

16 A. Aqain, it doesn't seem to be an honest 

17 statement because the newspaper article referred 

19 to didn't make any statements regardino an 

19 imminent threat at the site. 

20 So basically the statement, comment 

21 included in comment 14 doean'r <;c-om r.o honeatlv 

? 2 f- •: pr 1 s e n r •: h o i: -a c 13, 

23 TJY MR, PINCH: 

24 O, You are testiEyina thar. '^PA peraonnel 

*>1/7 1 nt n 



'Hd or did not i^iako iTtatements conccsrninq 

3 

9 

1 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

23 

2 4 

imT.in?nr r>. re^ic? 

A. '7p]l, w^K fiomo :vni» .;f -sSv joa nr-r 

irtivOlc nubms. t CO d w i':n r'nat, "ha;;-,' onoinon*:;:. 

And '.hat*. ncv/sp«iper .ircicJ .- Tiaci-a -.o -"r i o 

J=;PA caking a statecont r-.nat thoro vas lot .m 

icrninent i-.hroat. 

o. As vou road that, that is your roadinq 

of t:ho .nov; s pa oer •! r ri ci " 

A. That what tho nc\/spapfir arcLol.? --

As T otatoci her or?, '•h.-.:- -.ov/sr-apor 

arr.iclt' did not stato hhat th.-.-ro v-/3S -in i c-:!: n:--n 

throat or vhat g?A said that rhoro W.T.- -.nc an 

icminont th rea t at tho si to, 

g, What did the article say? 

A. I don't know. I would have to read it. 

Q, You don't remember what the article 

.stated? 

A, Mot off the top of ny head, no. 

Q. But you do remember that it didn't say 

anything about .an incir.ent r.hroat? 

^. Va3, because L t is u p:* t:: f A c;11v v.rc.d 

in response 14. 

O, Isn't it cruo that '^'PA Personnel 
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informed Carv and Hammond officials -hat the 

"'i.ico T Jiuo -IOCS poc prosem: an -.-mor nency ? 

A, T hink we -^tacod something ••.o rhac 

-tfoct, Vos, 

did you stace that? 

6 A, There v/as a meeting with Gary and 

7 Hammond officiaJs and the narish priest on rhat 

H issue, 

0 o. Do vou recall when that meeting took 

10 place? 

LI A, It was probaoly, I ;ion't romember 

12 p y.d c 11V w hen it wa s, 

1? o, Rouahly what month or year it was? 

14 A, Ho, T don't remember, 

15 MR, TRHRMHAUM: Same continuing objection to 

16 the question. 

17 A, I don't remember. It was during the 

18 summer, that's all T remember, 

19 BY MR, PINCH! 

20 Q, So the summer of 1989? 

21 A. Possibly. 

0. Hoc - he s umm or of 1"H 0 ? 

23 A, I don't remember. It could have been,. 

24 n. Okay. 

n o 
em tm 

^ ^ n fi 



And who called this neetina? 

A, •1.1 r 1 :ih pr 1 csr . 

••Thac is vour cn-ior s canainc; c 

reason -.hat rr.eeti no was cali^'o? 

MR. TRN^^3'^ Ann: ''ii nave now cone '.ir ri e. 

from the imoression of bad faith. 

The (.mpresBion of bad faith ccoe ''oc 

9 use the word omerqencY., T don't see how tnis 

h.3 3 nvnhinq ;• o to wi th rha t. 

10 MR, 7IMCn: Tr strikes ne chat rhc ror!". 

11 omardancv ind rno "ttrm immi r.i; nc -nhro-it .tr^ JO 

12 close IS "O be svnonymoun. 

11 "iR, ""RbFifin Ann: That is your oo sit ion. 

14 MR. PirJCH: tlell, I want '-his witness ro 

15 explain to me why in the context of the 

16 newspaper article and the events underlying the 

17 newspaper article in response 14, they are not 

18 synonymous. I am entitled to find out this 

19 witness' understanding. 

20 :iR. TCNRNBAUMt T think the response speaks 

21 for itself. 

22 . AT'-'C'T : T sm •'P.i oo ic a s 1; .r.iiow-'ip 

23 questions, Alan. Let he ask my questions. I am 

24 almost done here. 

1 •* /r 1 n n n 



0, '-^hat is vour under standinor Mr. Roice» 

-!S •-0 v/nv '-hi 53 or.iosr o.3ll?d -.his '"•eeii no ? 

MP. AU'-': ^uhjecr to dv oonrinuinq 

bi ect 1 ons, ' will l--?r inswfir. 

5 '.'e are rjHtriaa Car afield, 

6 A, To resolve an issue of whether or not i 

dil:e olacsd across ninth Avenue seo.aracina '"^arv 

and Hammond was necessary to be there for 

:,-nvironnantal and public health reasons, 

10 MY .MR. PIMCM: 

11 And PPA vonk che nosition -.nat such a 

12 dike was nor. nacGssary? 

13 A, T v/ouldn'fc riav v;e hao -- rhat RPA rook 

14 an initial nositlon. But, that was our, the 

15 advice for the people who attended. That was 

16 myself and Allison Hiltner. 

17 O, You told the people who attended the 

18 meeting that the dike would not be necessary? 

19 A. We suggested, yes, that as it said, 

20 yes, that it wouldn't, flood waters into Hammond 

21 would not be a significant threat to human' 

22 heaiv-h in ".ira ,'V--nt: of a clood. 

23 Q. You also told the people present at the 

24 meeting that the nidco site did not present an 

I /• 1 n n A 



emeroencv, isn't- that truft? 

•'P. '^FVPTinATi": "air. •. .^rcnn. 

You t^o from -.he .ipecific -.-o rha 'isnorv; 

2nu you oounc2 back and ror'-h. '-b^u it;' -rvirn 

T.O confuse rhe v/itnoss or '-.he record '-ora. 

6 mean, r.he witness is talkinq about nurfaca 

7 run-off anfl you keep on shiftinn o.nck ana fort-

n Which do you want to know about? 

h MP, PIMCH: T would kind of like ro -;3k 

10 -about them at the same time, 

11 MP. 7PMMWnAi.TM: T -lon'r ".h.^c is '.MC, T 

.12 think you cet a confused record that vav, 

13 Tt may be the only v/-av you can net th< 

14 answer that you want, I'ut, I will have to 

15 object on the basis of vaque and compound, 

16 MR. PINCH: I am only asking one question a 

17 a time, Alan. 

18 0. The question I am asking riqht. now is 

19 that isn't it true that during the meeting you 

20 advised the people who were present at the 

21 meeting that the Midco I site did not present a 

turner honey? 

23 MR. TENRNBAUM: As to the surface run-off 

24 issue? 

1 "! ?• 1 n rj A 
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f?R, PINCH: to <iny issue, 

Arj V. All richt. 

He is not -isklno about just surface 

run-off, "e wants lo knov; wnether at the 

aeecinq you discussed all -- 'iid vou say 

omerqency this time? 

7 HP, HIMCH: The word is emecqencv. 

8 0. Isn't that what you told them? 

9 HP. T-FMPHHAMM: "Te wants t:o knov; wnether or 

10 not you discussed whether anything to do with 

11 rhe Nidco I cite presented an emerqencv, Nor 

12 just the surface run-off, Anvthing, 

13 A. Dkay. 

14 Now that T have read the resnonse 

15 againr I realize that the meeting was focusing 

16 on the surface run-off issue. And that it 

17 really didn't address' any emergency conditions 

IS . at Midco I, other than what might be caused by 

19 flooding conditions at the site, flowing back 

20 into Hammond, 

21 TY HP. PTHCF: 

•n. And vou wOld chem that, there was no 

23, emergency as to possible flooding conditions at 

24 the site? 



A. Yes. 

0, rs -nar. currenKlv your -n-i-

if there vrere floodinn cnnnitlcjn=- az -;,hf iite, 

chev would 10 c or casern; in -nier r:->:-jcv 

5 A, T v/cui dn' t ca 11 11 V. position. 

f} my under standi nq based on •:hf' -lata I have 

7 reviev/ed and one risk asoesamonts T havp 

8 reviewed, 

o .80 if flood i/avnrr uero to inv-'idr- '-.n..: 

10 site, the presence of those flood waters anc rn 

11 fact that rhose clood v/acers would joonor or 

12 later miqrate from the site would nor new r0 

13 your under standi nq present a.n ememencv 

14 situation at l^idco T? 

15 MR. TENRNBATTM; .Sanie continuinq objection. 

16 A. I think that ia what I have said. 

17 BY MR. PINCH: 

18 0. Why la that, why wouldn't they present 

19 an emergency condition? 

20 MR. TRNENBAUM; Same continuing objection. 

21 A. Okay. 

2 2 'Vhis doear.'c t.iv.i .myth L no ::o io ••rir.ti 

23 comment 14 any more. 

24 
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BY MR. FIMCI-T: 

r rliir.k it -.lo^s. And vou do r.ot: have 

•in Instruction not to answer the question, 

.do " woula appreciate it if you would 

qo ahead and .answer it, so that T can complete 

6 my portion of this deposition. 

7 A. It doesn't nave anvthinq to do with it 

3 basically. It is getting into the risk 

d lasessment. 

10 MR. TRMRMPAUM: Can VOU tell U3 bow this has 

11 anvthi.nq iro do with comment 14? Whether .or 

i: not --

13 I moan, comment 14 does not even -- he 

14 nas already covered the point. Comment 14 says 

15 that — maybe you need to break down your 

16 foundation question and aak him whether or not 

17 the — there is a compound sentence in comment 

18 14. , 

19 He naa already testified that the first 

20 half of chat may have contributed to his 

21 impression of bad faith. 

I don'v knew whether or not the .oeconc 

23 parte had any contribution to. 

24 A,. Rignt, It was just the first part 



reqardinq Imminent threat. 

••'q, Aur^: t-ns -iirosiiv -"uilv 

explained the first naif of rhat. 

Tf you want -o -rxplor.-: chf; .••oeono n.i r r. 

of it now, f-'e just indicated just now ••hat 

f? v/asn't his impression of bad faith. 

7 The first part, vou already went "ull 

B over that when he explained that they said that 

0 as to Mldcc I, this contributed, Th? arrlclt-

10 statinq by FPA that the fUcico si-o was not =in 

11 imminent tnrcar., anc he cxplaineo his rr:iocnsc->. 

12 "ip. FIJTCP: ^^e you instructinn the wirnpsB 

13 not to answer? 

14 f'.T?. TrHENhAUH: Yes. Ycu haven't laid a 

15 foundation, now that the v/itness has clarified 

16 that his impression of bad faith only pertains 

17 to the first half of the sentence. 

18 MR. FINCH: The foundation is that the firsv 

19 half of the sentence, quite simply, which this 

20 witness finds to be evidence of bad faith or 

21 contributed to his imnrossion of bad faith, 

.'it.ates that FFA r5f»r sonne 1 iiave j.r.formoa -'cirtci'. 

23 officials that the Hideo I site is now an 

24 imminent threat. 

I /• 1 A n A 
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1 And t want to understand precisely why 

2 -r.i.-: witness ':hink3 -hat ir :n .lOt. ^'.n inminanr 

3 threat. 

APf': That has be«n isked and 

•mswered, T think you should move on. 

•1R, PIi^TCH: And T want to understand the 

witness' concontion of what an imininent threat 

J? isr so that I can understand the answer that he 

P wave, 

10 MR, TENRNRAUM: T think, T mean I don't wani 

11 ',c testify for the witness, t am noinn to let 

12 his testimony soeak for itself, 

13 nut, it seems to me chat that is not 

14 relevant to your ooint, Recause, I thought the 

15 witness said that the comment grossly 

16 exaggerated whatever the newspaper article said, 

17 A. Basically that the comment makes a 

18 statement that's not in the newspaper article. 

19 MR. TEMENBAliM: Right. SO what more do you 

20 need? 

21 A. That is basically the — 

2 2 r.Y MR. 

23 0. Throughout this — 

24 A, That Is the basis of my impression. 

*5 < 1 nn f\ 



1 negative impression, about that statement. 

T'hroughout r.hii: -i.?noj3i »;i on ,> --his 

3 witness has used terms of art. koy woros, 

•\ important v7oras. ^nu whon T !-;avf-> 'rri-ro '-c tine 

5 out what this witness means by those vorcs. 

5 Alan, you nave objected principally on relevani 

7 grounds and vou have ouite frsniiencly inctrucr:^ 

8 the witness not to answer. 

9 MP, 'nRTTK^'P AHP,: On r ft cor ri-r ov i ew grounds. 

10 not relevancy, 

11 MP. rlMCH: '''hich IS a relevancy iasu?. 

12 MR, TRNRHRAriT!; ^^ot entirslv, no. 

13 MR, FTl^Cri: At least vou have r tea tort it as 

14 such. 

15 MR. TRNENRAITr!: No, I have not. 

16 MR. FINCH: What we have is a lot of words 

17 here, words that came from the witness' mouth, 

13 not mine. 

19 MR, TENENBATIK: No, they come from the 

20 comments' mouth. 

21 A. '^hey are right in the written comments 

22 rignt rhero. 

23 MR. FINCH; That I cannot get defined by 

24 this witness. 
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1 MR. Tl?:^TENBAUH: They come from your client 

or your co-couns',-;! a' -Jliants, 

3 MR, RTMCII: Thar.' a iust this witness' 

ir. or ess ion. 

A. There it is, imminent threat. 

6 'iR, FIMCH: I have repeatedly asked follow-up 

7 questions. T have been reoeatodly cut off. 

a MR. TENRNRAnH: Mo, v/e haven't. 

0 MR. FIMCTI : T iust don't think it is fair. 

10 MR. TEMEMRAUM; T rhink T have bent over 

11 backwards to let you esk these questions cn his 

12 inpressicn of bad faith. nhich is now what you 

13 have been doinq for many days. 

14 I don't know what more you can want. 

15 I hope that you will be as gracious in 

16 allowing us to ask questions on the bad faith 

17 issue when we take the depositions of 

18 GeoBciences and ERM and anyone else who may have 

19 knowledge on this, 

20 MR« FINCH: I am suro I will be very 

21 gracious. 

2 2 One noment. olease. ^ just have r.ne 

23 more question for yoUr short line of 

24 questioning. 

O *5 /r > n T n 



1 o. You have testified a couple of times in 

P. -rnis deposition, dr. '"'oice, "CJt ncvr^r* 

3 insisted that nRt' or ''eoscionces or .1 

4 doors make cnanqss in dr.ifr RI or riocumr'nr. c. 

5 To be mora precise .^bouc it, when T 

6 have used the word insisted, vou have nointsd 

7 our that that word is incorrect. 

8 Is it in fact your position that you 

R never Insisted on any chances in any drafi 

10 documents? 

11 A, I don't rememoer ma kino ihat at a-c-ment, 

12 that I never insisted on maltinq chanaos, 

13 I think whenever v;e had -- we reviewed 

14 the documents, we communicated. Sometimes we 

15 communicated comments informally so we could 

16 discuss them before we prepared the final 

17 comments. 

18 Then we prepared a final comment 

19 letter# which Included a'list of changes# or 

20 comments that had to be addressed to gain EPA'a 

21 . approval. 

P2 3o chore wore r;cc.i s i ens when or 

23 Dames & Moore or Geosciences perhaps presented 

24 documents to you and you said they would have to 

T. nnnor-<a t ''•hfi 10 in CK-tr>-«ni^ 
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be changed in order for EPA to cive Its 

ipnroval? 

A. I'SS. 

0, Co "ou know of anv in.atanc.^ in which 

5 onamess wore nor 'nnda in jccornanco with your 

6 inaictonce? 

7 A, T wouidn'!: call that insistence, 

8 0, What would you call it? 

A. T would call it in iccor nance with th;-

10 Aoency's comments v/hich thev could always come 

11 nnd "^ay vhev disaoreed with comments inr: 

12 rtiscuss them with us. 

'''hev could ignore 'ihvcm and then we 

14 would review it on the next draft, or they could 

15 pursue a dispute resolution through the Midco 

16 Steering Committee. 

17 Q. Do you know of any request that you 

18 made for a change in any draft prepared by 

19 CeoBciences, Dames s Moore or RRM that was not 

20 ultimately complied with? 

21 MR. TRMEWRAn": You mean responded to? what 

2 2 CO vou mean bv comnlieii v/ith? 

23 A. You mean any of our comments that 

24 weren't responded to? 

-)TK 1 n-> n 



TY MR. PIMCH: 

:'o. 

T i rc>qui?sr 'fccr' vou wrinT;."" 

.^oneuhinq cr.anaed, r t n-av .av? "cr'^ 

oe 'i coinmont. "ur:, •;nc?ro voii in.']lcnt:^c ;-j .;rr 

of fchese contract or c •rhat. you '/anccu ncrifcr h i 

7 in a draft chancsd. 

8 Oo you know of any' — 

0 -ip , "RrRM" AM ?•': Tn or dor -.0 -T-it ".h" 'rfi-;ncv 

10 approval? 

•:P. "TMCMJ I c uppo yo ;>?. nlici ;. -?oul o ;r- If 

12 r.hcv don't change It, vhr*tn -JOUI dn' : b.-» 'vicncv 

13 aporovjl. Out, tnat is tot ne cesaar il'-' -'h?* 

14 case. 

15 MR. TRNRMRAUM: "3 lit I thought that is what 

16 his testimony was. I don't think he has 

17 testified about something else. 

18 MR. PIJ7CH: T an not adopting his testimony 

19 T am just asking questions. 

20 MR. TENENBAUM: That creates an ambiguity 

21 vour question. 

r f v c u J r no V no i r-'• c : c i ] ow •/ i t d i 

23 testimony, then you have to break down his 

24 ncsrimony into coramonts, change requests, in 

OT: imn. r-u t ^ 



] 5 -» 

1 order to oet t:he Aqency approval, and these 

2 -r.hiT oon>mGnc 0, chnna--s ranuiiStn, you 

contond were different from chat* 

dR, 7rwCfT: break it down, 

'^Terci there any requests Eor a chanqe in 

*«r.y draft issued by '^PA co Dames ^ ''oore or PPM 

7 .sr qnngiji.-snn'ap "hsT "'as 70t 7ade in the conce^?'" 

P of Agency approval of an ultimate document? 

T don't know. T don't understand your 

10 question. 

11 d. You jccasionaliy requested changes of 

12 these contractors, isn't -hat rioht, changes in 

13 documents that thav had prepared? 

14 A, Yes, 

15 n. And it la your position that you 

16 Indicated in some cases that If they did not 

17 make these changes, the Agency would not approve 

18 the final document? 

19 A, I think so, yes, 

20 Q, Okay. 

31 do that Is one class of changes. All 

L1 ;-:n t. 

23 A. Uh-hum. 

24 n. Ones that were made in the context of 



1 the Aqency not npprovinq the final documonr 

1 jni :;i3 3 the .:nanqo-s were- --a00. 

3 A, nh-num, 

4 O, 'Jpto th'^TS ofh'.-?!: -nnnn-.-^p c-.'C-? 

'3 ^, Okay, 

I didn't always — v/f'il, :: visual ly 

7 orovidad the comments and told ^-harp to durefi.'-

a them, in order to gain the Agency's approval. 

9 -ind sometimes some ccmmenrs mat. r.n.'rv 

10 didn't — thev dion't address or chey eidn't 

11 maivo some of the nnanqof-;, Tpd w-i .1 ccrj o tc d. 

12 onvwav because wp thouaht ir v/as iwar'll in 

13 acceptable dc came nr., or mnvbo i-hev bad aorsvincs 

14 me rhat they were riaht in a Cv^rtain area. 

15 0, Did you ever convince tnem that you 

16 were right? 

17 A, I presume we did, since they accepted 

18 some of our comments and made the revisions and 

19 didn't discuss it further. 

20 0. Would you say that there was 

21 give-and-take on both sides in the preparation 

'^7 of i:.hr- oT/pg-: 

23 A. Yes. 

24 o, Would vou sav that the contractors 
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1 retained bv the steerina Committee gave more 

2 - b .1 n ^ h e y v. c o k r i " " h .i z £ i i r 

3 f-'R. TRNRM^AUM: T rion'* understand bhat one. 

MR. PIT'CM: All riant. 

A, I don't under stand cho question, 

o. All right. 

7 '••'oiji M "OM ';-7v '"hat RRVr M/ini,os n Moore 

3 and Ceosciencos gave more than they took, do you 

':nder w=v.and that MU.^Jition? 

A, Cave more v;hat? 

Thnt 7.hev made morq, that you convinceti 

13 :hem more ofron than /hev convinced you about 

]3 Proposed cnanaos in tho dc.cumsnt? 

14 A. Yes. 

15 MR, PINCR: T have no further questions at 

16 this time. 

17 I want the record to be clear that-we 

18 are not terminating Standard T*s deposition of 

19 Mr. Boice at this point. 

20 MR, TEMFMBAOHt I am Borry to interrupt you. 

21 "^hat last question I v;as confused as to 

2 2 'I i V c-and-ra ke s -.o vMiicn /a 3 rnoro than the 

23 other. 

24 ^'Je can have it read back if you want. 

<• ^ ^ in-»n /-IK 



Ts your question, I thoiiqht you asked v7ho 

aonvrncqa /hom .aor?. 

1 :!P, 7ITTCW : ''hv den'': "n;j r^-rn 'J u r--t i a r 

i oack. 

(The quest ion t 

?'R, rnpTTRMR AUM ; OkSV, 

rTt> ^ T C^ vj 3 *5 "" ^ V ' p. *' h 3 *" ^ t-> ~ •» -1 "t 

9 further questions at this point, 

0 ar a nor rerr> ina vi au rr-oo r-: ai on 

10 of "'r. ^oiCR, Standard n •.icoo si t i or. .-.a ocjli 

L1 0 po n. 

IIn the -v-"nt rhfi Me have : hnrcifui 

13 follov-up ouesrions that occur '-*a us dof'rrn rh. 

14 close of this coordinated deposition, v/e reserv 

15 our right to ask them. Alt.hough, I assure 

16 counsel that there won't be many of them, if 

17 there are any at all, 

18 We do reserve the right to question Mr 

19 Boice along any lines of examination that were 

20 cut off by the government's instructions not to 

21 ansv^er at various points throughout this 

-.e no a i r i on. 

23 And we reserve the right to addition 

24 follow-up questions that mav occur to us cue to 



information chat becomes available to us in the 

'-•ourse of •'^iscovwry rrom ^:his -ima until the 

close of discov'=jrv m cho. lawsuit. 

'T?, 'tPiTTKiTts/vjj v^ goi.nc ro oothor 

•Taking a recnonse to cnac. r don't think one r. a 

ceguired, 

T '-/ill "iusr t.i?y chat T om not caking 

any position on any of those reservations of 

liohts .it this rimy !3 oca use T aon't want ro net 

10 into a long discussion on the record. 

11 "R, Off cha record for momenr. 

1/ (wheraupon a short recess was had.) 

13 PR, KARACAMTS: Would you nark this as 

14 Pjchibit 52 of chc R-oice deposition. 

15 (The document above-referred to 

16 was marked Boice Deposition 

17 Exhibit No. 52 for Identification.) 

18 Let the record show that what has been 

19 marked for identification as Exhibit 52 of the 

20 Boice deposition is the Rule 30 (b) 6 noticer 

21 notice of deposition pursuant to Rule 30 (b)(6) 

21 -.'f. the- "^ede-ral '•'ults ri Ci'/il hrocpdure servpci 

23 on the United .states by American Can Company for 

24 produccion of a witness or witnesses, aeaignated 



witness or witnesses, havanq infcrnation with 

rospGCt ':o PertaiTi i:: i: t: '.'"i rsficr i ;>>: -^r 'ic-.r.; 

-hosp Facts and tnere Cv-.toooriGS b^ina ccr/' 

in "checjul;.- A, 

, Tn^TP^lR,/"q'!: ""cr :.n-o rcccrd, w-.? 

^ objections to that reauect and -/ur '3e s i cna r i or 

7 and T believe thev -jrn il raanv nn jxnihi'j :o • 

B earlier round of these depositions, 

MP, K'AR AC An !•?; : The objectiOHo -i r c- "-.ir'-'Mcv 

10 an exhi bi c, 
i 

bTRRCT RVAf'TnA"^'OTT 

HY MR, RARACANTC; 

13' o, r'r. Poicsr './hen Mid '/ou '"iror ;:r?cn'r.f 

14 involved in the Video controvorcy? 

15 A, What do vou mean by the Midco 

16 controversy? 

17 Q. Well, the need to clean up or to 

18 address either the Midco I site or the riidco II 

19 site. 

20 A. I first became involved in the Mldco 

21 nrojects as I have already stated in nrevlouslv 

2 2 osfimony -iround ''arcLi 1"05, 

23 0, And in what capacity was that, was tha 

24 remedial proqrara nananer? 

r.rtnrTNriA lOAn 
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•1 

10 

11 

12 
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14 

15 

16 

17 

18 

19 

20 

21 

n 

23 

24 

A, As rhe remedial project manacer. 

•"), Oom-aaiaJ -^roiocr. mananpr. And wno was 

vour predecessor? 

A, 7he previous remeaial pro^oct 'nanaaor 

wns Karen '-Jaldvoqal. "'-a-l-d-v-o-q-^-I . 

1, Hhat; was -^.he reason for ceolacino Karen 

T"7 .^1 1 H V O n e 1 ? 

A, She got a new job. 

-A. ^'iTThin 

A, Ves. 

"). At vne •:inie vhar vou took ov*^r , did vou 

tave occasion Lo review the documents that 

.?xistsd in the files of KPA with respect to 

either Midco T or Midco TI? 

A. I reviewed as many as I could, yes. 

Q. All right. 

In your actions taken with respect to 

either the Midco I or Midco II sites, are there 

various legal rules or regulations or statutory 

obligations which the EPA must follow in 

ovaluating and taking action with regard to 

these sites? 

A. I don't understand your question. 

o. *7ell, what rules ar«' you bound oy, what 



rules do vou follow in decidino, one, wne'fcner 

you are qoino :n "»vaJ uaro •. -s-iu, MO, 

whether vou ur;* qoinn .':o r.eko cor tain icrion? 

with respect -.0 .1 01 tt?? 

MR, TPMR^iRAn.M: Obioccion '<• o ''nt? 

calls for .3 leqal conclusion, 

7 "V •?!?, Tf AD An AMTC ; 

<3 o, Go ahead. 

A, 'T^hose are aenvii*al 1 v 'oollec anr -.'i . 

10 national Continooncv ''Ian, which is Cf?oorul 

11 roouiation, 

I?. o. All riohr.. 

13 .13 that 40 r.^n Part 300? 

14 A, T think so, ves, 

15 .0, All right. 

16 And with respect to the Midco I site, 

17 when you took over, did you familiarize yourself 

18 with any remedial actions that had taken place? 

19 MR, TRNRNBATJH: I have to object as 

?n ambiquous. Do you mean removal actions? I am 

21 not sure v/hat you mean. 

-iY '-1?. HA? AG AN Th: 

23 0, Are you familiar with the distinction 

24 betv;een removal and remedial actions under '^0 



n 

CFR Part 300? 

A, VGS. 

3 T)o vou (nderiitand nv TiioatTor.? 

4 .\, Vou Tean iirior "O -- 70'.i ion 

5 nrior 'cc tha •lidco T ramovai? 

•' O, Well# let's CO '.-Da ok cnr onol o oi c,: 11 v. 

"7 i H, C P T V T * h ^ " T' *\ 

0 referred to take place before or after the 

listing oir rhe r?l a cemer.r -jf .:nG aitf-.- -r,'-

in ''T.ittonal Priorities List? 

II , Pefor'"*. 

13 . Okay. 

13 Wov/, to the j:£i:r?nr you rec.-;il, :or'.~ 

14- take the chronclogY with rasoect to comovnl 

15 actions at the Kidco T site. I take it there 

16 was a removal action? 

17 A. Yes. 

18 Q« What was that removal action? 

19 A. In 1982, EPA removed all the surface 

20 containers from the site and the first I think 

21 it was one foot, of highly con tani na tad ^oil froi. 

'.'he jiti.' .-md -r .jnsnoc tncl 1.1 ofp-'::!:.'; Lcr 

23 disposal. 

24 Tt also put on a temoorarv ci ;tv cover 



over nosr. of the site. 

•">, i '-.ernpor:'irv .'l-iv j 

Plus 'ill surf.i'Co 'iruns; _zr.^r 

fha t' s cot r acr . 

!!P. AHI*! : Are 'JO or o c ae o •; n o uucl'T 

ij neneral notice of (ie»position, is '\fi as 

7 inoicateri h'® star ted in ' ? 

3 MR, KARAGAMTS: One of the thinqs that I .'.r? 

.-ictsiTiDtino to dovelcn. amonq other -hino-i, i .-

in v/hat is the basis of liabllitv ~nd wnar •'occnse 

11 tiav o(i avdiluDla to my dionr., -inc •-rut Tr.ciu'!;^: 

12 wnethvtr or not '^PA's .-icrions have iv-s^n in 

13 compliance v/ith the Law. T am l-ivinq a 

14 foundation for that. 

15 MR, TRNENRATiM: A coupie problems is why I 

16 asked the questicnr is that — I will let him 

17 answer if you want to ask about his personal 

18 knowledge. 

19 Butr I am not sure that if we are 

20 designatino somebody on that, that he would be 

11 th.e one to be dc-siqnated, since ho v/acn'c there 

zhnn. 

23 That is why I asked If you are 

24 proceedinq under the Standard T notice of 

n 1 r 1 /I 'J n 



IS n n 

cleposi tion. 

"R, "AP An Tf! : T .tm T1 no orociiocitno 'jnder 

1 catenorv 2 which relates fro whether removnl 

] conts incurred rjv r.he nr.ited Itratas at the "licico 

Titos are con si stent or moon ei stent v/i th the 

eational Continoencv Plan. 

Mn, An V: Are these oreaacinn 'h'i? 

MR, KARAGAfTiS; T don't know what removal 

-ro St 5. 

10 MP. TRMt.'inRArTM; Maybe we need to establish a 

IJ I'o'Jhuation as i;o whether or not the ore'05 cost? 

12 ore ones that MPA is snekinn '/o recover from 

13 American Can Company. 

14 MR. KARAGANIS: T think that to the extent 

15 that you are asking to address what may be 

16 endangerment costs now — 

17 MR, TENRNBAUH: I will let him answer. 

18 I just want to make it clear that he is 

19 not the Agency's designee on describing the '82 

20 cleanupr since be wasn't there then, 

21 RY MR. KARAGAWIS: 

2 2 M^ c .1 h a a . 

23 MR, TRNRNBAUMJ It Is only his personal 

24 knowledge. Personal knowledge that he is picked 



UD from raadinq tha filas, !'ou don't hava any 

o bl c-m •/1 rh -h d r ? 

•^Y -IP. yrAPAqAnir: : 

n. ah&ad, 

MP. AHM : 0!;av. 

6 A, Mhar was zhs ^^uestion? 

7 MP, f-:ARAqAMT5r '^culii yoi] r<?o(i - i: "r 

^ Reporter. 

T (The record '-J-HS !:ocid.) 

10 O, "'r. "oico, have vou ha a any «xp.Tianc;--

11 '-iilh resDect r.c i:h3 .inalyei:: taor ak-v:' ,i .c;-> _ 

15 dpcidinq whether to undertake a ramovai action 

13 under tho 40 CFP. Part 300 and the CPncr.-A 

14 statute? 

15 A. The type of documentation? 

16 Q. Yes. 

17 What is prepared, what kind of 

10 questions are asked, what kind of questions are 

19 answered. 

20 A. Yes. 

?1 n. All riqht. 

T.-? the to any inrruiry -ita-i? \r tho 

23 of a removal action as to whether or not 

24 conditions at the site create or nay create an 



1 1 

•> imminent ondanqerment to public health? 

1 r !-jelLov<? -JO, 705. 

.1 n. All rioht. 

rt And if thero a ''iororminar.ion chat 

5 condirions at the? ;-:iuc may ropr-asent an imminenr 

indanqsrment r.o public nealth or the 

•-•nvircnnenr, ".5 removal MCtion --i uthor ited? 

G MR, TRMRNBATIM: T am qolnq to have to object 

;ri -.he or our. ds chat ycu .?r ® a s kino for a lenal 

10 conclusion from the '.'itnesa, 

11 Also, aaaiiT 7 .im .not r>urc, 7 v?ant rc 

12 T-ike it clear that •7-? are net dasiqnatino thi'j 

13 v.'ttnoss to testify on removal action. 

14 You are proceedinq with your questions 

15 based on whatever he knows under the Standard 

16 depoaltion notice of him as an individual. 

17 MR. RARAGANIS; T am proceeding under my 

18 Schedule A. 

19 Are you producing this witness, as you 

20 have told me by telephone repeatedly, Mr. 

21 Tanenbaun, is the designee under the Schedule A 

?.2 01 ^merican Can -'eposicicn notice? 

23 MR. TENRNBAUM: Depends on what the category 

24 is, and T will have to look at our filing, I 



0 

don't hav« it here. 

:R, " AT> AC MI?:? •' 1 r h ri or? c *: : o " -j.-o r. i o n 

cnat foiata »:o imminent .-juosf.rinti nl 

='ndAnq-.»r ment ? 

:1R. •T'RrTF*!!? ATJM ? 'That Mumbor? 

'S rjR. I^ARAGANTn: Amonn 3tharr,, Lcem , itex 

7 1 , i t o m 5 , i : e m '> r item''. 11; c m , 

S T'Jhile you are looking, Mr. Tenenbnun, 

your obioctionn, which ^ro hi bit -c th;-

10 ?)Oica deposition, w« have jokfMj y?^u to i'U'.av 

11 ,/i r.nesnes li avim !: r.ov; I -in-rv •; ar t j •! n . r .-i-:: -h-.; 

12 relate to vour charqe that w? nave vloiaren 

13 Election iOf^ of the c: rn CL A / 2 AO A ttar.ute, or.o 

14 particuiarlv that we have done ?o without 

15 sufficient cause and for which you are seeking 

16 the imposition of both penalties and damages up 

17 to an Including treble damages. 

18 One of the questions that is central t 

19 this is what are the factual bases for that, 

20 what are the factual bases for the claim by the 

21 Tlnited ??tates that defendantr have done so 

T. •: h o u c •• u i: f i o i o n t ca vi n , 

23 I have asked you to designate a witness 

24 .with respect to knowledge as ro actions ••hat 

Lonnor.ia r. noldstine 10?. n rhinno 



1 2 

were taken and need to be r.aken to abate any 

•ronnition hnar -^av or frrr-^arinq m inininant: 

3 onci oubstantial ondanoerTient, T raKe it ".r. 

'''• Tcice is your vieaianae, 

• !R, TEMFNnArjv: Mow L -aKe it that vou are 

valkinq about request nunber 3 now. T am not un 

^•0 number R yet. 

8 MR. KARAfiANIS: I am not talkinq about 

0 request number 3. 

10 MR. TFKFTiRAnMt That was all information 

11 r:ilatinq co whether Amfrri-c^r. Man failed to 

12 include — 

13 MR. KARAHANIS: Also cateaoriss ?. — 

14 MR. TRNRNBAIIM: T know, I am not up to 8, I 

15 said. 

16 MR. RARAGANIS: I am sorry. 2 through 7 

17 also relate to aufflclent causer because if 

18 there is not an imminent substantial 

19 endangermentr obviously — 

?.n MR„ -ncvti-MnATTMS We Can deal with sufficient 

21 cause when we qet there. 2. T thought 3 was 

22 -rhe first onn. Do vcu v/ant ne -.0 start v;ith 2 

23 did you say or 3? 

24 MR,- KARAGAMTS: I am sorry r 3. 

n o c 1 n 1 n 



MR. KARAGAMT5: t am ijorrv it is 2. It is 

rf?rpcval so at.'-; .is '-7c-li, 

MR. TRNRNHAM"!: \£5 •./f» Lnaica::-»a \n .-.ur 

r sapor.as to lumbor ''t '-h'* rsfenonso soots 

inc'jrroci at t.his alts .ir:-- ac 'lanv, .nd -'ha!: %' 

'5 are asking is just too vao'i?; and r.o n-sor ci f i.: 

nRrmi*- tho designation of nv "'irn**s£: in 

response to number 2, 

\3 T hav^ -.ndicate'.:, if you 'lant -o -r 

10 -rhis witness v/hat ho know .a about cemov-nj nccior 

11 irrcm raaoino Uha fili, I villi ler vuu do vr.a-. 

12 Rut, I viant ro make it ol 3ar -rh.ar -je ar--' ro". 

13 riR, KARAd.AMIS: '.'ou ars .lor. de ?i qna t i no j r 

14 for category number 2; is that right? 

15 T-7hat about for category — 

16 MB. TENENBAUM: If you have a specific 

17 questionr in order to save time and avoid the 

18 need to have a new notice filed, if you have a 

19 specific question about whether a particular 

20 cost is consistent with the National Continqenc-

.21 Plan, and depending on v/hich cost that i.s, if 

2 2 vhis IS ths v/it.ne.SJi ".hat kno-./s -xtjout -r.cc, tn-.g 

23 you can do that. 

24 dut, just from what number 2 says, ho 



I ^1^3 

o 

could not be the necson, for Instance, where we 

wouin desiqnatc; .jopebody on 10"? rocts. 

miqht well not be -ho person who would testify 

o n -c h va t. 

"furthermore, T ira nor. sure that we ire 

seekinq from American Can the particular costs 

•^or 19^2, T .;;on't know that vou are entitled 

9 testimony about that. 

MR, "ARACA?iT9: '"'har about cateoories "? 

10 throuch 7? 

PP. AM'-'': A3 indicate a in our 

12 ob-jections, v/e -.ion't understand catoacrv number 

13 1, therefore, we haven't been able to desiqnate 

14 anybody in response to category number 3. 

15 We do believe that it is vague and 

16 ambiguous and misleading as to the requirements 

17 of CFiPCLA, we don't understand what you are 

18 getting at in number 3, 

19 Furthermore, it appears that it is 

20 going to record issues at least in part, so w.e 

21 have cbjectod on that ground as well. 

22 If "o-u have particular duc-scionc chat 

23 you would ask on number 3, if I could see how 

24 that relates to a non-record issue, then I would 



allow rhis witness, if is-the one who has 

'inowliidqn 'joon vhar., -v? -«av 

3 rather than qo throuqn -ho f^r^-'alitv ?t inorh'^r 

I -iopoHition notice, r 1 e'- .'-if. ..incw--r. 

nut, -iijyt r. r.ho 'lor.or":! L r tno -''W • 

13 stated, T don't under .stand :t. And ii -"-u 

7 '-/ant -o ask quest ions under -r, -hat j" '"in.-;. 

3 If this witness would know the answer, then T 

'•hihk I V70uld <i.?siqnato hin to .'.nswer ^ h -

10 auestion. 

11 "IR. ThARAdAJlT? : Hnuftr ^at ^qorv :? 

12 MR, fRNPirJRAn'T: Tf you nave :i aueeriop -nat 

li is nor obi setionabl e on the r-rcor n-r i.?w nroun 

14 on that, 

15 MR. KARAGANTS: All right. 

16 MP, TENENBAUM: And if it avoids the other 

17 objections we mentioned here. 

18 MR. KARAGANIS: Categories 4 through 7. 

19 MR. TENENBAUM: As we indicate in our 

20 objections, the finding of an imminent 

21 substantial endanqermsnt la — we have a oendinf 

"12 r.cr.ion before -.na court. 

23 It is our contention that that is a 

24 record-review Issue and the uefenoants have 



disagreed with that. That's aresently before 

v'he court. 

:'\AR AH AM TS : "^hfi auosr.ion is mt whether 

vou can dro goina -o 'How nin to test if v. "h.^ 

•.'uestion is '.jhether you are aoinq to designate 

<5 the person having knowledge. 

7 You h'lC! indicated to ^nc before- that vou 

f? were identifying Mr. Roice as the person having 

Knowlodae of these -jubjects. 'Whether "ou 

10 instruct hint not to testify or not rsgardinq a 

11 given q uest i un is rometh i no " h at -.5 pr ama t ur e .3 r 

I?. this ooinr. 

13 MR . FMH AH: "o. 

14 I don't think I have ever indicated --

15 if we were going to indicate that Mr. Boice was 

16 the person to testify on this, we would have 

17 said that. 

18 I think what I may have said perhaps is 

19 that on some non-record issues Mr. Boice would 

20 be designated. 

21 MR. KARAdAMIB: Ml of these categories 

22 irolatc to, ^mong other thing-, whether the 

23 Defendant American Can Company had sufficient 

24 cause, or, alternatively, another way of saying 

^ ^ ^ n A A 



1 itr is whether the qovrjrnment believes '-nat 

" American Tar. v/.is act-inf: In b:-iti ' • .i '.-.n 

Its response to tno •iniic.r.er al i <'s:r.i nl ^ tr ~ r iVi.-

order issued under lO'S. 

S MR, TRMRNTAriM: "e nan nisouss vhar T-n •• 

qet to category number — 

7 MP., •<ARVA1AMIRT '^host? nateqoriop rnlai-.e "a 

0 that as well. 

q MR. '^^^7F^aP AM'!: — issue, 

LO MP, KARAnAMIG: "hesf; on teao r s e.s "O 

11 h .It \7 fj 11, 

12 M.p. TPMPMRAMM: 'T,? can I'iscuc.-- .-.1 i ..'f 

13 when we CO 3, if we need to, 

14 MR, PAPAHAM-TS: Lot's no to 5, A .^nd 7, 

15 HP. TRNRNBAHfT: Again, this seeks 

16 information on a record-review issue. And it ii 

17 vague and ambiguous. I don't know exactly what 

18 questions you have. 

19 If you want to ask him questions, it i: 

20 possible that — I don't know without hearing 

21 the nuestions. but upon hoarinq them, 

22 MR. "AR An .AM TR : T"hnV. "n -"Unbr-r " or L :> 

23 that on 5, 6 and 7? 

24 MR, TPKFMBAnM: 5 and (?, vcrv similar 



objections, 1 would hav® the -ame response a? 

whicn I rhir.k I \ };dl-j-'j i:'?a .r -lar. 00; ; . ;i -

.3 if you ask your Tuastions, :har : n - r5::3'.-.ar "= :h"-

you ar.-; askim cruerjCi ons ..m .. -lori-i .i-izu-.-. 

and r,his would be the 'virnefj.i '/ho i 

know 1edaeable about that. 

Hat her -.-.han waste time. [ /i. 11 l?r. -i 

B answer, 3 and 7 would go together. 

T *? and of •' would f*o -ogocner on -'har 

10 point. 

11 Mow wc. ;r:' UP "o -.uniPar 

12 As we indicnteci Ln vur jbi.-^oticn to 

13 number we can't possibly aesinnata "•omebc.iv 

14 or have .nnvone testify, even if it wore 

15 permissible for other reasons, on whether 

16 American Can's alleged reasons for having 

17 sufficient cause not to comply with >?PA's order 

18 are whether or not that constitutes 

19 sufficient cause. 

20 Because American Can has not yet told 

21 us what those -- what it contends were '•ho 

sufficitnt caus-i-s for i-s not ccmpiv 1 nc with 

23 RPA's orders. 

24 And T think American Can, along with 

** i...- 'y /r 



1 the other defenaantc, has aqreed to Trovide as 

2 'u] Dpi omenta r 1 on of nr. er r ona ^ or : r-, "Ti-oo -•••dv 

3 provide further information on -hat. 

In anv -.-vent, -sftor rhev tnc.-- to 

5 done thatr it would still liKolv -- oo DOf-ci j. nr; 

fj wnat the causes wore, jr would vorv litr-iv nri. 

7 be a record issue. 

3 Whether or nor. there is sufficient 

9 cause .net to comply with che order voul?". -- I 

10 don't v/ant r.c get. into deraii^'a fii.scussicn of 

11 whic the case law rt;nuir«F on -na'-, -ry-

12 olraariy filed come briefs on that. 

13 n u r , C n r ma nV ca 113e s , a t 1 --?a ar -he 

14 first pronq of that inquiry would involve 

1.5 whether it would be objectively reasonable for 

16 someone to conclude on the basis of the record 

17 itself that the court would find RPA's orders tc 

10 be arbitrary and capricious. 

19 MR. KARAGANISt Or otherwise not in 

20 accordance with the. law, Mr. Tenenbaum. 

21 Tf you read flection 113, It adds the 

'2 2 Phrase or och erv/1 .s.e not .in iccor-.vi.'ica with ; .n.',-

23 law. It is not simply limited to arbitrary and 

24 capricious. 

n <; 1 m n 
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MP. TRNRNTJAUH: 'tail, T don'f" know what your 

.;ufficifnt uausci lii, v;hf»n vnii :av :r.or 

3 iccordinq •.o '-ne law, "'P arp i:alkinq in tha 

^ 1 o a r r a c t: n a r a. 

•iP, VAPAqAMIS: T am ;:alkinq ^bour 

npecificallv -he atafcute known as CPPCLA/f?APA 

-,nci '10 C^-P ^arn 300 . 

3 Is that specific enough for you? 

MP. TrMFMPAnM: That. IS n biq statute and 

10 -his is r. big case. 

11 I "Iin "set ur e wnat a use s •/ou havo i n 

12 nind. It may well be chat that would be 

13 i-istermined on rhe record, too, T just can't tell 

I'l in the abstract. I don't know what you are 

15 contending, 

16 MP, XAPAGANIS: Mr, Tenenbaum, you have 

17 allowed this witness for several days to testify 

13 about what he considered to be the bad faith of 

19 the representatives of the defendants. Bad 

20 faith relates specifically to the absence of 

31 .sufficient cause under the statute. 

22 yp. TPP nun AM ; Subject uo mv objection.^, T 

23 have allowed the witness to testify on the 

24 impression of bad faith, for the most part in 



n 

n 

10 

11 

12 

13 

14 

15 

16 

17 

Ifl 

19 

20 

21 

2 2 

23 

24 

connection with only when a orooer founcaclon 

•.OS .:;een r-scaol ioneo, jr.:i .-hen r. a -a nr. :• c:r ; 

xrhe nost parr, v/xch "be issue '*f -./nvcPer -r -or. 

.'.•he amount of inv oenaLtiOK _:.=;so:SO'i m '-li.j 

case could nomenow be related ro •;her.her -r :c 

;he defendants proceeded i .n aood faith -it •?ari 

faith Ln oerformino L-he ^T/PP, 

MP. KARACANIS: T'Jell, is it true, Mr. 

'^onenboum, that the cov^rnmenr. is .aeek inc 

penalties from my cli&nr., American Can Company? 

"P. "'PMnriPArTi-; The Cmteci • faros is sofCiM-

r.nnalties from .\nerican Can Comp.anv. 

And if you v/ant to ask uci.stions , vf; 

objected to that line of ouastioninq as well. 

But, if you want to ask questions as to whether 

or not the United states believes that American 

Can Company or Its agents have acted in bad 

faithr the witness will — if the witness has a 

impression of bad faith in that connection, the 

witness can answer that. 

MP. PA-PACAMIB: T am also enr.itlf^d to ask 

vhio witness witr. ren.-.r-'! ~o 

MR. TENENBAUM; With regard to sufficient 

cause, there is one point which subject to ny 

U i ^ ^ ^ 
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A 

1 

7 

8 

•I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 4 

obiections V7e allowed nuestioninq vjith respect 

-.o vnccher cr rson ; '^hanaa t n poaition bv 

defendant or its -iaentSr rrs contractors, tiqhc 

lomohow conceivaoLv ".urn out to ca relevant 

"•rial. 

^nd wo would allov; that question, r^ut, 

it was subiect to TV -•^bjocticnc limited to the 

change in position type issue, 

MP. :'ARAnA"iq: Pathor than fill uo this 

transcript with narrative by the attorneys, I am 

d'jinn CO begin asking nuescions. 

If vou v/ant to instruct the witness not 

:o answer, that is your prerogative subject to 

whatever sanctions the court may impose, 

0. Mr, Boice, with respect to the removal 

that takes place under the National Contingency 

Plan, specifically with respect to the removal 

that took place at the Midco I alter is there a 

determination made when to stop the removal 

action? 

•A. Yes, 

'1, All ridht. And what is >;ho basis of 

that determination under the statute, the 

rogulati on ? 



P^R. TRNRNRAUP': Objection, call 3 for a lea;v 

'; o n o 1 ii s 1 c n, \ ii cl, I ; o n' - n ov>, o : u r. c; -.:. <;' n 

^stablishea JS to wnpther .'^r not -.ihia -/LT.trKS 

/as tbor:; v/ner. rhac cj, 

"Y :TR, "'AP. AO AN TO: 

y Q, 00 ahead, 

7 A. Okay. 

3 Well, Alan stated I wasn't at the f'idcc 

0 T removal. As T nrovioiislv stated m TV 

10 testimony, X nave experience ooinq nne, a: 

11 0.0 0 ,i t one r em ov a 1 •: c r i o n. 

12 '^asicallv, it establishes n v^cope n£ 

13 work CO -- for example, at ""icico T to f-emove thf 

14 drums and the hiqhly contaminated soil.3. And 

15 when they arc finished with that, then that 

16 finishes that removal action. 

17 BY NR. RARAGANISl 

18 Q. Is that removal action intended to 

19 abate or protect against a public health 

20 endangerment? 

21 A. Yes. 

2 2 And it i.:- .isuallv not jur'; .J n 

23 and substantial, the standard is higher, it has 

24 to be an immediate threat. 

n ̂  /r 1 A -> 0 



LI?.'? 

1 0. And when that immediate threat or that 

.? "•r.danqer.Tii'ni: iri -a ken qare of, is thar ••/he.n 

T removal action ends? 

-'! A, 'Tell, based on "he i t iia ci on, irhev 

5 develop a plan to address the immediate r,hreat, 

6 and v/hen that is finished, then the action is 

7 finish. That is mv under sr.a nai no. 

8 n. So v/hen the immediate threat has been 

? addressed, the action is finished; is that 

10 correct? 

]1 A. ves. 

12 0, T.jhen public health protection nas been 

13 provided, is that correct? 

14 MR, TRNRMBAUM: Same continuinci objection, 

15 A. Yes. 

16 Public health protection from the 

17 immediate threat. 

18 BY MR. KARAGANIS s 

19 Q. All right, 

20 And I take it there was a determination 

21 made at Midco T to end the removal action after 

21 '"•crtain •.'Icments coen 'aki^n earn of; is chat 

23 correct? 

24 A. Yes, 

t n r 1 n 'y n j 



f). And I take it, based on V7hat vou havo 

3a id, that that a -zhaiMT "i f 3 r TI i nn-ii or. TL -

immediate public health •rhr.'jat that ••/as roira 

oe -jddroasG'.i by that rc.-mcval actrton ra-i 

5 .addressed; is that rinhr? 

5 .A, Yea, At least Ln the '^oyncy'.-; oninic-

7 jttnatci.mo, 

3 0, Riqht. 

0 And that '-/as done in 19^2, "ou ;av~ 

10 A. Yes. 

11 ?. s there a 1 11 r i o r. i c n •- a ^ r. •. t 

12 'lidco ri? 

13 -A. Yes, 

14 n, was that taken, when old tnat tak-. 

15 place? 

16 A, It Started in 19 — it started in 19R4 

17 and then it was continued in 1985, and I think 

18 it v;as — most of it was completed in '86, 

19 There were some wastes still on the 

20 site in '89. 

21 0, Tg there a document Indies cinq v^hy the 

f-amcwai jas completed or * cjrmi n-i ".-'d it x'' 

23 A. Yes. 

24 0. All riqht. 

'J -5 r; 1 o 1 n 



Does that document have a name? 

A. "'Pll, ir. tasn't been orenjred yet. Tt 

Ls called and on acena coordinator's report, 

"IR . TRMRI'jn AH; Aqai. n, T v/ant to reitorar.o 

'-.hat this \/3tness is not the Agencv's deaiqnoe 

5 on removal actions. 

7 ny MR. :>:AR Afi A?Tif;; 

R 0, Who is the on scene coordinator? 

1 !:R, ATTf! '"therefore, ^ am aoinn r.o 

10 obioct to this line of ouestioning. And T jrn 

11 qoing to allow it to -yroceeci onlv under the 

12 personal dope sit ion notice chat standard 

13 filed. 

lA A, Okay. 

15 BY nR. KARAOANIS: 

16 Q. I am asking who the on scene 

17 coordinator is? 

19 MR. HERMAN; Can you s^ecifv when, and 

19 where? 

20 MR. RARAGANIS: Let's deal with Hideo II in 

21 1934 and '35. 

12 A, I' rr, ''Jil 11 am r-imes. i-.T-n-s. 

23 Q. And who Is the current on scene 

24 coordinator for Mldco II? 

-n ^ /: 7 n 



A. T think there is no further -iction 

;hs -iiite. '.her:> i".o or. c^cr-no -oor ..iii ror 

nt this time. 

'Tho i*:; 'O pr'--Dar.-5 the tn .-c,-ro 

f) coordinator's report? 

6 A, The contractor Is v;orkino on '.-har nov,--

7 -'Jho is f-hat contrncrcr? 

n A, It is our technical assistance team 

9 contract with nov P. ^^ecton. 

10 o, '-Tho ut. Roy P. '^^stcn is wor'txnc on en.* 

11 on scene coor di na :or ' .J r -ocrt? 

12 A. I Jon't know, 

13 P. '?hv the on scene coor «ii n.i t o r' 

14 report not filed for the hidco II rice? 

15 A, because the action wasn't completed 

16 until sometime I think in 1989. 

17 0. How was the action completed in 1989? 

18 A. . They continued removal of wastes from 

19 the sitet and then there was a small amount 

20 left. And since we were solidifvtnq the surface 

21 soils, we Jeciden that it coi.il.-3 just he 

"olidified oionn -Jith oh.:; surface HMI";. 

23 Q. Why was it determined that you could 

24 wait to solidify the surface soils as opposed to 

•7 n 

' rt ^ ^ i no/r ^ r\ 



IZ 'I o 

completing the removal action? 

A, 1 , : .-ion'*- anclorstanc: your ouostion. 

o, T taKe it 70U left some conraminants on 

r-h-,» surface and didn't removal r.hem pursuant -o 

the removal action .it didco TI? 

A, Right. 

7 ??ome coils had been •axcnvatod or 

9 removed from the filter bed and the sludge nit. 

0 o. And under the original removal action, 

10 they were to be removed from the site; is chat 

11 correct? 

A. T think that was the oricrinal nlan, 

13 V e s. 

14 r). All right.. 

15 And from what you have just said, I 

16. take it that i?PA determined that these soils 

17 could await the solidification rather than be 

18 removed from the sltei is that right? 

19 A. Yes. 

20 Qo I take itr thenr that there had to be a 

21 derermination made that the presence of these 

2? -oil 3 on rh'.=j site did present J n -.mm odi a cc-

23 threat justifying removal action; is that 

24 correct? 

fy C y n rt r\ ni. 4 — 



3 

'I 

5 

<1 

7 

8 

Q 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 
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A, I wasn't involved in fchat, but I 

imnqino, c«o, 

'-'ere v'ou askaci "./herhar or 'cu \/oul 

approve incor pora cinq 'rr.csa r a .;uaJ L .T--'. 

r.he remedial action? 

A. Ves. 

Pin you ask i-.he persons reopens ibl >•? i:-

the termination of the removal action whether or 

not they bad dGtermined ihat i-ho immc-di^r: 

threat was caken caro of under exict.ina 

sondi cions ? 

A, Did T ask them? 

D, Yes. 

A. Mo. 

I didn't specifically ask them. That 

is their determination. 

Q. Butr under RPA regulationsr there 

should be some record determination that no 

further removal action la needed; isn't that 

right? 

'•1R, TRrTRNRArjM: Objeccion. 

'"hat au^OT*.j.on sails '"or J ual 

conclusion. 

*2 ^ 1 n -> o 



HY MR. KARAGANin: 

.1 

<1 

5 

-k. 

7 

8 

0 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

23 

24 

Go jnoaci, 

A, That is what T. said, 

"ut, your auoscion was ••'nr'rhrjr 

them, that chat had been done. 

^7ho made the determination that no 

further removal action v.;as neceDsnry 'lesoit? th 

fact that contaminated soils were left on the 

si to ? 

A. Our emerqencv response branch woula 

hive maue th.tt, 

o, T7ho would chat have been? 

A. I'm not aursr maybe Len 2intak. 

o. How do you SDffll that? 

A, L-e-n, S-i-n-t-a-kf I think, 

Q. All right. 

A. Or maybe Bill Siroes, Jack Barnett. 

Q. Would they have reflected that decisior 

with a memo to you? 

A. They would have reflected the deciaion 

•lome place, but I'm not sure how. 

o, deci-ion i:hat These ::cil-T rnn 

remain on the site without presenting an 

immediate threat to public health, is that 

n-yr: i n 'J n P V* V r» -s n ̂  



1 memorandum or document included In "hfe record ^ 

2 -his case? 

3 A. ^:o. 

-r Tt '.7 0UltJ be i:i i-ne -.n -oer.-i 

5 coordinator's report, 

6 d. And that is not in che i-eccrd in !-r. if-

7 cace; is that correct? 

8 A, Mo, because it hasn't been completed. 

0 Ther:-: is SOITK? -irjcumont irnv -ir-n-iv 

.10 stands that savs we are not '^oi.ici .o TOVT 

11 forward v/ith tne removal oi : a 11; L.:r' 

12 that riqnt? 

13 A, 'fhern v/ould bo nomfc- iocument. 

14 documentinq our decision on that. 

15 ' 0. All riqht. 

16 Which is already in existence; isn't 

17 that right? 

18 A, Yes. 

10 And that'.s not to the record in chis 

20 case, isn't that right? 

21 A, That's correct, 

22 And ihar docunenr '..•cu!--' • 'v*' . v-..Iv -J 

23 determination as to the nature and extent of any 

24 existing public health threat, isn't t.ha- riqht' 

1 -5 A 



A, It would have addressed that somehow, 

' f <* c* • % • • • 

^hani< v:)u. 

'low, 1V. * :: 90 ;:a c h .. o " I ci co T , I 

JO c;h .-c^ne ooor di ea ror • '-pof r or ''ioco 

T ? 

, K'o. ^her^- was ::o veauxror.;^nr; -o 

orcpare an on scene coordinator's report at that 

: i. m o. 

10 o, :,il rioht. 

""hari- aoes -vn a -yr. -sceno corr .ii n,if r-,r ' : 

12 rc-nort requirement come 

13 no, "K TT F: M n n : 0 b j e c r i o n, " 1.1 3 f o r i 

14 l.^gal conclusion. 

15 r*:R. KARAHANTS: I am isklnq about this 

16 gentleman's practice and the Agency's practice, 

17 Mr. Tenenbaum. 
t 

18 MP. TENENBAUM: Same objection. 

19 A. ^7oll, right now it la in the National 

20 Contingency Plan. Previously it was probably in 

21 '••one Aoency ouidanco document, 

-v :!P. : 

23 0. When you say right now, what National 

24 Concinqencv Plan are vou referring to? 

1 •» S 1 n o o 



R. TTN RMR AU M : .5 arae 'Jo n r i n u i n o o bi f? c f. i o i -

'^hn '"ur r v.-^ i .' -vr v .v;" ̂  v 

Cor.tii-:R:-i>>cv "'Ijn, 

".V -TR . V\R A-". A-MT.? ; 

ro -n.-it r-ns :''no 

A, r:: ' <3 in rher ? , 1 .r.ow . 

7 T t i r. or o b-i b 1 y 1 n ~i on«r '• f • no r =1 v :. •: i! 

^ ones Aleo, 

••'•, All r 1 c h t. 

in Anar'c 6rOiTi ai\ on "^cooc* o.oor o:. nn .-or • 

.0 "o c t, I z i A zzcz ̂ •:- c: 'r •; _ " h•; .-. -j ,• c^ : i 

1 - ' n a t" no f u r r,h o r r or. o v.1 :i ci on / oi? L r; ^ 

L? nocoQGCirv nr. "Udco "*• wo'jjd j*? r •.-r" 1 .• o rr-. o . :i r^or' 

1^ sore of documentation 7 In oth:-r v/orcis, n 

1 decision that the removal action that i/aK 

16 undertaken waa satisfactory to address the 

17 immediate public health threat? 

18 A. I think I already said that there must 

1 ba .some type of -Jocumenta hior of chat. 

20 Q, I am now talking about Mldco I now, 

21 A. Pidco T. o],. 

T-5 '-r». .Ti-v-ri-. -ipr- - bi -•c- > c, -o 

23 foundation. 

2-1 A, r aon't L-hink so. 

^•3': in->r» /••i. 



I think th«r3 is just a .iocumRnt 

:r: i C.I t i na -fc -- •ji'cuvm^r.r.ar-j.on L'I'i i cj t: i nc 

•: o rT: p i o r.« u t h o .n c z i c'i. 

' ••.on't J''-n ar?.b-T anv .lOCum int oavinq 

-1 2V n £iv — \h c c it • 1 irni na l:s '.i L he t h r sa t .1 ".J r 

to.Tie? th i nq, 

"•>Y ".P. VAP.'^q AM T'^ : 

3 o. The action is shaped and structured so 

L, r.z a d d r e P .S ' h c r a r , is it -i o t ? 

IC Tt^ero is a .lorucient that is prapnred 

11 cay-t. .;fre li me rr.reac vha-: '.;e face .inii 

12 '-..are 113 rhe work that's -.epdec to addrc-ss .the 

13 'rnreat; isn'•.; that riqht? 

I'l A. YGS. 

15 n. All riqht. 

16 Are those documents with respect to 

17 Midco I and the removal action in the record 

18 that has been identified here by EPA? 

19 A, Yes. 

20 Q. All right. 

21 '-rnerr- are i-.hosa? 

"i. T .1 p i dn i: at r r. t i v - r .• co«- ri. 

23 Do vou want me to get the document? 

.2-1 0, T ',/ould like them identified, 

') T .c 1 n "> n 



olease, • 
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fv'cujn.'in to '^n r ^ t or. .?r •t.iop.-r. 

0. .luRt: .nom^nt-, •I'.-r'O-'. 

:'arc.i .10, IP^I? 

A. '-'es. 

A. And it is .'Biqnod bv Christopher Cappor 

7n Aoril T, 1^12. 

r om "6 deina r. o r. o:ri ? 

A. r X jtopn er C.iOt;.-..r. 

And r.h e r -j ' -7 -x 1 so •' no or 11 ' ^ 2 

"1 em or'4.1 bum from Chcxotoohor Cjpr-er "-o 

administrator eiqnad bv .7ohn F:. "Dani-a on Aoril 

15, 1982. 

Q, Now, would you just kindly check the 

administrative record index that these documentr 

are located in, to see if both of these arc 

shown in the index. 

I will get you the index, hold on just 

a second. 

•::ni L 1 - T. 'J. 

Rxhibit No. 3 is the certification of record 

i n d -> X, 

'7 T 1 n f* 



And you have identified two documents» 

. iP-amor andun! 'J .con '-.'.ocnan •• o ""h r i sr ophr 

••vnlch i i> "arch "? (1 , ''^2 , -nen a n ;?IT! or an duin f'ron 

^rcioper to thi-> --.•ri-viriii-rnttr -it'Anril i. , L?'''2. 

Cou] c" vou chow ne whorp in the inctoic 

-hose are located? 

7 A, Riqht tsr?, 

3 Continued removal activities, author 

Canpor U«?C?A, d.ar.o . 

10 The memo from -ledeman to Caoper i. r. .in 

11 r.a ch.mo nt tc ha A-I-SI? nemo from Copper :.o .• oe 

12 'idmini strator . 

13 O, ho the only oocune.nt that is lirx-.ori in 

14 the index is the April 1, 1^32 Capper memo, 

15 v/hich when you look at the document has the 

16 attachment including the March 30 memoi is that 

17 right? 

18 A, YOR. 

19 The March 30 memo is probably an 

20 attachment to the April 1 memo. 

21 O. All riqht. 

y.r'v : "Cre , tl.'.-ifs-, 

23 A. I should clarify that. 

4 T t is no- as c u t - an d - d r i o d a s y o u 

T fy T* r* n T * ^ *• lOin A ^ ̂  



indicated before, chat we comolete an action, 

v.'o •. c! d r3.3 ..12 hi' -- /.hatever immediate 

r.azutct nas been iranr.ifir-d. 

Tomer 1:11; t .1 .=0 ti.epends on a time 

limit, '^hera is J :i>:-nonnh rime limit on 

comoletinq remedial icrions. If they don't 

cor.pleca r.hat, then wo leed in extension, 

n And also there is budgetary limits, A 

certain .iniount of mon;-y Is 3et aside. Once thar 

111 IS jsed up, 'ici iifcMn tc cot .loproval to obligate 

11 mora money for -;:nr romov.il iction, 

12 0. Okav, 

i."' A. To It is noi- I'jromatically that will b 

14 .approved, 

15 Q, You have cc qst extensions, right? 

16 A, Extensions and approval for additional 

17 money, 

18 0, You got those approvals and oxtsnsions., 

19 did you not, with respect to Hideo I? 

20 A. I wasn't with the Agency* 

21 T -noan, T wasn't v/ith the program at 

0 o. V '•: m o . 

23 0, Uell, did the Agency get the approval 

24 to complete the removal action it wanted to do 

'^..-jnor.r t -r, r. o 1 r; ̂  r < n •» 'i ? 6 10 30 Th i nn 
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1 at Nldco I? 

2 MR. TENENBAITM: Same objection. 

3 You are only testifying about what you 

4 know personally. 

5 A. As far as I know it did. 

6 BY MR. RARAGANIS: 

7 Q. You mentioned there is the April 1» 

8 1982 memorandum from Capper to the 

9 administrator? 

10 A. Yes. 

11 0. Is there then an approval document by 

12 the administrator? 

13 A. He signed it. At least I presume that 

14 that is the acting administrator. 

15 Q. So the concurrence is by Acting 

16 Adminiiitrator Danial i is that right? 

17 A* That ia ny tta4arstaaaia««, 

16. Q. Ofcmy. , - ^ . 

19 Nowf the March 30, 1903 memorandum from 
t 

20 Capper to Hedenan -- Z am aorryt from B^daoan to 

21 Capper. 

22 Hedeman was a Washington official, was 

23 he not? 

24 A. Yes. 

r.ononrla R dsH n#* 736 1030 



1 0. All right. 

2 Are there any other documents in the 

3 record reflecting what must have been sent to 

4 Hedeman in order to justify the removal work? 

5 A. Okay. 

6 Wellr there is this attachmencr which 

7 probably came from the region. 

8 Q. NOW the attachment — 

9 MR. TRNENBAUM: Please limit your testimony 

10 to what you know. 

11 Don't speculate abouc what happened 

12 unless you know it happened. 

13 BY MR. RARAGANIS: 

14 Q. Can you tell me how far the attachment 

15 goesr so I am clear as to how far the document 

16 that is looated in the index goes? 

17 hm Zt -iioes to the next red star* 

18 —0. So the next red star in the record is 

19 an indication'of a new doeunent? 

to A* Yea. 

21 Q. Nowr would it not be correct that ther-

22 would be in the files of the region additional 

23 documentation as to the scopingr the nature of 

24 the contamination that existed at the site and 

fi 1 m n 
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21 

22 

23 

24 

the scoping of the removal action that was 

necessary to address any Imminent health threat? 

MR. TENRNDAUM: Same continuing objection. 

A. Yes. There is also additional 

information in the record. 

BY MR. RARAGANIS: 

Q. Now, what additional information is 

that? 

A. 

0. 

A. 

There is an emergency action plan. 

Where is that? 

That is the second document in the 

original administrative record index. 

Q. When you say emergency action planr 

whose plan is thatr and who is the author? 

A. It is probably prepared by our 

teehnioal assistanes taan. 

'Aad'.ylka^ is tba data an itr ^aasa7-

• —-A,. 

Q. 

This is the doaamaiit whioh la aatitladr 

"Emergency action planr Midco Ir Garyr Indiana"? 

A. Yes. 

Q. Row far does that document go, to the 

next red star? 

There is as date en iW 

Hay I see it, please? 

r./ 
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A* YBB, uh-hum* 

Q. And when you say It was prepared by 

BPA, who prepared it? 

MR, TENENBAUM: Wait, 

Only what you know. 

A. Okay. 

I'm not sure. 

BY MR. RARAGANIS: 

Q. Who do you think prepared it? 

A. Probably our contractor. 

0. Who do you think your contractor was? 

A, Ecology s Environment. 

Q. All right. 

A. I am not finished with the answer» 

though. 

There's probably other ones in here. 

Qd All rl^hti 

. The. soeond'docttneat in the record in^ 
' - ' - ' - ' ' ' 

the original index* that was called again what* 

Mr* Boiee? 

A. Emergency action plan. 

Q. Okay. 

A. I haven't had time to review these 

thoroughly, but I presume that this is one 

OTC 1 nio 
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document. 

Q. Why don't we do this at this point. 

Would you spend the time to identify 

the remainder of the afternoon the documents 

that relate to the investigation leading up to 

the removal deciaionr so that we can begin first 

thing in the morning on those documents? 

A. I have a list right in our response to 
I. 

•« 
the defendants' first, generator defendants' 

first interrogatories from 1985. 

If you want to get that, I can look it 

up there. 

Q. That is a list of all of the — 

Everything I could find. 

With respect to the removal action? 

Tee. 

A. 

Q. 

/ 
•Of 

• lO -J . -

mornfing? 

bnwn-rit here*:^"" 

MR. TENENBAUH: I don't know whether we have 

it. That is a formal paper in the case. 

I don't know whether BPA is going to be 

able to get that out or not. 

nc lAin 
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Let's go off the record for a second, 

(Discussion had off the record.) 

Back on the record. 

We will look in our files and if we can 

find itr we will certainly bring it. 

MR. KARAGANIS: We are in recess until 

tomorrow morning. What time do you want to 

start? 

MR. TENENBAUM: 9:00, 

u:. ;? " /:^:vJwhereup5^^e^j6j6»a»^^0iic:."«4^ 

I'i ^ 

eontinued <to Augadt 2, 1990»-at 

~9"i • Wdeir- ai 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OP INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA. 

Plaintiff, 

V. 

MIDWEST SOLVENT RECOVERY, INC.; 
MIDWEST INDUSTRIAL WASTE 
DISPOSAL COMPANY, INC.; 
INDUSTRIAL TECTONICS, INC.; V&E 
CORPORATION; ERNEST DEHART; 
EDWARD D. CONLEY; LOVIE DEHART; 
CHARLES A- LICHT; EUGENE KLISIAZ; 
JEANETTE KLISIAE; ROBERT J. 
DAWSON. JR.; JOHN MILETICH; MARY 
MILETICH; PENN CENTRAL CORPO
RATION; mSILCO CORPORATION; 
RUST-OLEUM, INC.; ZENITH 
ELECTRONICS CORPORATION, 
fonnerly known as ZENITH RADIO 
CORPORATION; STANDARD T 
CHEMICAL COMPANY, INC.; AMERICAN 
CAN COMPANY; PRE FINISH METALS, 
INC.; PREMIER COATINGS, INC.; 
MOTOROLA, INC.; and DESOTO, INC., 

Defendants. 

Civil Action No. 
H-7g-556 
Judge Moody 

DEPOSITION 
EXHIBIT 

e S-2_ 
*8" • I - «•( o 

NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6) 
OF THE FEDERAL RULES OF CIVIL PROCEDURE 

Pursuant to Rule 30(b)(6) of the Federal Rules of Civil Procedure, 

Defendant/Third-Party Plaintiff AMERICAN CAN COMPANY requests. Plaintiff 

UNITED STATES OF AMERICA, to designate and produce for deposition (or 

depositions) the person or persons having knowledge of the matters set forth in 

the categories described in Schedule A attached hereto. In addition, deponent 

(or deponents) is requested to produce at the time and place of deposition all 

documents relating to the subject matter set forth in the categories listed in 

Schedule A. ^l()^ H /'"/ 

For purposes of this request, the term "documents ^T^fl^^iofeade, but not 

be limited to, all correspondence, memoranda, min tesj steno^ag^ or 
AUG 

'S'fil.R-'iaS?!?-



handwritten notes, bills of lading, receipts, manifests, lift tickets, disposal 

tickets, canceled checks, studies, surveys, books, pamphlets, .pictures, voice 

recordings, statistical data, computer programs, computer data (tapes or 

otherwise), reports, drafts, engineering drawings, diagrams, data sheets, 

calculation work sheets, photographic slides or motion pictures. 

For purposes of this request, the term "Midco sites" refers to the sites 

and properties which are the subject of the United States' Second Amended 

Complaint in the above captioned litigation. 

For purposes of this request, the "American Can Company" means 

American Can Company, National Can Company and American National Can 

Company. 

Plaintiff United States of America is requested to produce the person or 

persons designated by them pursuant to this Notice and the documents to be 

produced in accordance with this Notice at the offices of McDermott, Will & 

Emery, 227 West Monroe Street, Suite 2000, Chicago, Illinois 60606 on 

FRIDAY, MAY 18, 1990 AT 9:00 A,M. such deposition or (depositions) to be 

continued on May 21, 22, 24, 25, 31 and June 1, 1990 and shall be 

continued from time to time thereafter until completed. 

Respectfully submitted, 

Defendant/Thlrd-Party Plaintiff 
AMERICAN CAN COMPANY 

losephw. KaraganlE 
"A. Bruce White 
Ellen Lois Zisook 
KARAGANIS & WHITE LTD. 
414 North Orleans 
Chicago. Illinois 60610 
(312)836-1177 

Uf CAN 040 
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SCHEDULE A 
TO NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6) 

OF THE FEDERAL RULES OF CIVIL PROCEDURE 

Categories For Which Information And Documents 
Are To Be Produced Pursuant To This Notice 

1. All facts or Information relating to whether American Can 

Company arranged for the treatment or disposal of hazardous substances at 

either or both of "Midco" sites which are the subject of the above captioned 

litigation. (See inter alia paragraph 21 of the Second Amended Complaint.) 

2. All facts or information relating to whether the removal or remedial 

costs incurred or to be incurred by the United States at the Midco Sites are 

corsistent or inconsistent with the national contingency plan referred to in 42 

U.S.C. Section 9607(a). 

3. All facts or information relating to whether the hazardous 

substances allegedly sent by American Can Company to the "Midco" sites 

necessitated the removal and or response costs sought by the United States in 

the Second Amended Complaint in the above captioned cause. 

4. All facts or information relating to whether there is or may be an 

Imminent and substantial endangerment to the public health, welfare or 

environment at either of the Midco sites and the date at which such imminent 

and substantial endangerment arose. 

5. All facts or information relating to the specific relief actions 

necessary to abate such danger or threat within the meaning of 42 U.S.C. 

Section 9606(a) at either or both of the Midco sites. 

6. All facts or information relating to whether the relief demanded by 

the United States as to either or both of the Midco sites meets any of the other 

requirements of 42 U.S.C. Section 9606(a). 

7. All facts or information relating to whether the hazardous 

substances allegedly sent to the Midco sites by American Can Company were a 

causal factor in requiring "relief as may be necessary to abate such danger or 

- 3 -



threat." or in requiring relief under any other portion of 42 IJ.S.C. Section 

9606(a) at the Midco sites. 

8. All facts or information as to whether American Can Company 

failed or refused to comply with the United States Section 106 orders relating 

to the Mldco sites without sufficient cause. 

9. All facts or information relating to across-the-board use by the 

United States EPA of administrative 106 orders at all sites on the National 

Priorities List, regardless of whether there exists an imminent and substantial 

endangerment; and the practice of declaring an imminent and substantial 

endangerment at ^1 such sites regardless of whether there actually exists an 

imminent and substantial endangerment. 

10. All facts or Information relating to standards or criteria used by the 

United States EPA in distinguishing between National Priorities List (NPL) Sites 

where no imminent and substantial endangerment may exist and those NPL 

sites where an imminent and substantial endangerment may exist. 

-4-



SERVICE LIST 

Robert J. Addison 
Addison, Stone, Stiles k 
Katich 
1000 East 80th Place 
Memllville, Indiana 46410 

Edward R. Andrus, Jr. 
Premier Coatings, Inc. 
2250 Arthur Avenue 
Elk Grove, Illinois 60007 

Percy L. Angelo 
Janr»es W. Gladden, Jr. 
Mayer, Brown St Piatt 
190 South LaSalle Street 
Chicago, Illinois 60603 

Terence M. Austgen 
Singleton, Levy, Crist & 
Johnson 
9245 Calumet Ave. #200 
Munster, Indiaiu 46321 

VIA FEDERAL EXPRESS 
Andrew B. Baker, Jr. 
Assistant United States 
Attorney 
507 State Street 
Hammond, Indiana 46320 

David Barr 
21322 Kildare 
Matteson, Illinois 60601 

Robert Bauer 
Hubbard, O'Brien & Hall 
221 North LaSalle Street 
Chicago, Illinois 60601 

Anne M. Beckert 
Ross St Hardies 
150 N. Michigan 
Chicago, Illinois 60601 

Lewis D. Beckwith 
George Plaws 
Baker St Daniels 
810 Fletcher Trust Building 
Indianapolis, Indiana 46204 

Norman B. Berger 
HolIeb&Coff 
55 East Monroe Street 
Suite 4100 
Chicago, Illinois 60603 

VIA MESSENGER 
Michael R. Bcrman 
Assistant Regional Counsel 
U.S.EPA-Region V 
230 South Dearborn 
Chicago, Illinois 60604 

Roy Bernstein 
Gottlieb and Schwartz 
Suite 6900 
200 East Randolph Drive 
Chicago, Illinois 60601 

John Borst 
Zenith Radio Corporation 
1000 Milwaukee Avenue 
Glenview, Illinois 60225 

Michael Boylan 
P.O. Box 705 
Geneva, Illinois 60134 

Brian Burchett 
3609 Main Street 
East Chicago, Indiana 46312 

Richard C. Browne 
Bishop, Cook, Purcell St 
Reynolds 
1400 L Street, N.W. 
Washington, D.C. 20005 

Robert Casey 
315 James Street 
Geneva, Illinois 60134 

Melvin Com 
301 West 4th Street 
Marion, Indiana 46592-0013 

Joseph E. Costanza 
David K. Ranich 
Murphy, McAtee, Murphy St 
Costanza 
720 West Chicago Avenue 
East Chicago, Indiana 46312 

John E. Cromer 
Cromer, Eaglesfield St Maher 
Station Place 535 
200 South Meridian Street 
Indianapolis, Indiana 46225 

Raymond R. Cusack 
Johnson, Cusack St Bell 
222 North USalle Street 
Suite 2200 
Chicago, Illinois 60601 

Thomas Dent 
Michael P. Dolan 
Scyfarth, Shaw, Fairweather 
& Geraldson 
55 East Monroe Street 
Chicago, Illinois 60603 

Richard DeSanti 
Allen J. Topol 
Covington St Burling 
1201 Pennsylvania Ave, N.W. 
Washington, D.C. 20044 

John C. Duffey 
Anthony S. Benton 
Stuart St Branigin 
8lh Floor, The Life Building 
Lafayette, Indiana 46902 

Ronald C. Ecksten 
Continental Can Company 
P.O. Box 5410 
Norwalk,CT 06856-5410 

Charles Enslen 
5231 Hohman Avenue 
6th Roor 
Hammond, Indiana 46320 

Lowell Enslen 
Gary Matthews 
Enslen, Enslen St Matthews 
142 Rimbach Street 
Hammond, Indiana 46320 

Lany Evans 
Hoeppner, Wagner St Evans 
Northern Indiana Bank Bldg. 
Valparaiso, Indiana 46383 

James G. Fausone 
David L. Tripp 
Dykenrm, Gossett, Spencer, 
Goodnow & Trigg 
400 Renaissance Center 
35th Roor 
Detroit, Michigan 48243 

Thomas F. Downing 
DuPage County State's 
Attorney's Office 
207 South Reber Street 
Wheaton, Illinois 60187 



James J. Flynn 
Quinn, Jacobs, Barry & Miller 
135 South LaSalle Street 
Suite 125 
Chicago, Illinois 60603 

Jeffrey C Fort 
Gardner, Carton & Douglas 
321 North Oark Street 
Suite 3400 
Chicago, Illinois 60610-4795 

E. Kenneth Friker 
180 North USalle Street 
Chicago, Illinois 60601 

Ronald B. Given 
Mayor, Brown Sc Piatt 
190 S. LaSalle 
Chicago, Illinois 60603 

Daniel J. Leahy 
Leahy & Eisenberg, Ltd. 
309 West Washington 
Suite 800 
Chicago, Illinois 60606 

David B. Graham 
Freedman, Levy & Kroll 
1050 Connecticut Ave., N.W. 
Suite 825 
Washington, D.C. 20036-5339 

Joel Gross 
Alan Tenanbaum 
Department of Justice 
Environmental Enforcement 
Section 
P.O. Box 7611 
Ben Franklin Station 
Washington, D;C. 20044 

Albert L. Hand 
Hand, Muenich & Wilk 
3235 45th Avenue 
Highland, Indiana 46322 

Timothy Harker 
2021 K Street, N.W. 
Washington, D.C. 20006 

Harold A. Harris 
29 South LaSalle Street 
Chicago, Illinois 60603 

Mark Hellner 
Rosenberg, Opdycke, Gildea, 
Helener & Kelly 
10 North Dearborn Street 
6th Floor 
Chicago, Illinois 60602 

Robert Hess 
Sachs & Hess 
5832 Hohman Avenue 
Hammond, Indiana 46320 

Martha Hollingsworth 
Bingham, Summers, Welsh & 
Spilman 
2700 Market Tower 
10 West Market Street 
Indianapolis, Indiana 46204 

Richard S. Jalovec 
955 West Madison Street 
Chicago, Illinois 60607 

Jerry E. Juelat 
R. Kent Rowe 
R. Kent Rowe Law Office 
900 St. Joseph Bank Building 
South Bend, Indiana 46601 

James T.J. Keating, P.C. 
542 South Dearborn Street 
Suite 1200 
Chicago, Illinois 60605 

Melanie Kelley 
American National Can 
Company 
8770 West Bryn Mawr Ave. 
Mail Suite #140 
Chicago, Illinois 60631 

VIA FEDERAL EXPRESS 
Helen Keplinger 
Attorney-Ad visor 
Office of Enforcement 
U.S.EPA 
401 M. Street, S.W. 
Washington, D.C. 20402 

Scott L. King 
504 Broadway 
Suite 1016 
Gary, Indiana 46402 

Richard J. Kissell 
M. Therese Yasdick 
Martin, Craig, Chester tc 
Sonnenschein 
115 South LaSalle Street, 
Suite 2400 
Chicago, Illinois 60603 

Peter G. Koransky 
Spangler, Jennings & 
Spangler 
8396 Mississippi Street 
Merrillville, Indiana 46410 

Susan Kuis 
PPG Industries 
One PPG Plaza 
Pittsburgh, PA 15272 

Martin W. Kus 
Mark Lienhoop 
Newby, Lewis, Kaminski & 
Jones 
916 Lincoln way 
LaPorte, Indiana 46350 

Eric Landau 
Katten, Mutchin & Zavis 
525 West Monroe, Suite 1600 
Chicago, Illinois 60606-3693 

Dixie Laswcll 
Andrew Perellis 
Coffield, Ungaretti; Harris & 
Slavin 
Three First National Plaza, 
Suite 3500 
Chicago, Illinois 60602 

Richard J. Lesniak 
Lawson & Lesniak 
3926 Main Street 
East Chicago, Indiana 46312 

Richard J. Lewandowski 
DeWitt, Porter, Huggett, 
Schumacher & Morgan, S.C. 
2 East Mifflin Street, Suite 600 
P.O. Box 2509 
Madison, WI53701-2509 

Judy Lipson 
Montgomery Ward-Legal 
Division 
One Montgomery Ward Plz. 
Chicago, Illinois 60671 
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RaJph W.F. Lustgarten 
John R. Adams 
Taylor, Miller, Sprowl, 
Hoffmagle & Merletti 
33 North LaSalle Street 
Suite 1900 
Chicago, niinois 60602-2602 

Michael McOuggage 
Wildman, Harrold, Allen & 
Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 

Marili McFawn 
Schiff, Hardin & Waite 
7200 Sears Tower 
Chicago, Illinois 60606 

G. Edward McHie 
McHie, Myers & McHie 
53 Muenich Court 
Hammond, Indiana 46320 

Daniel Medrea 
Carolyn Hesse 
Lucas, Holcomb ti Medrea 
1000 East 80th Place 
Suite 606 
Merrillville, Indiana 46410 

Vance Mietlicki 
DeSoto, Inc. 
1700 S. Mt. Prospect Road 
Des Plaines, Illinois 60018 

MilfordM. Miller 
Livinston, Dildine, Haynie & 
Yoder 
1400 One Summit Square 
Fort V/ayne, Indiana 46802 

William J. Moran 
900 Indianapolis Boulevard 
Highland, Indiana 46322 

Melvin Morris 
2216 Broadway 
East Chicago, Indiana 46312 

Michael Murphy 
Rust-Oleum Corporation 
11 Hawthorne Parkway 
Vernon Hills, Illinois 60061 

David M. Myers 
P.O. Box 230 
Celine, Ohio 45822 

William O'Connor 
O'Connor & O'Connor 
5272 Hohman Avenue 
Hammond, Indiana 46320 

Robert Olian 
Sidley 6c Austin 
One First National Plaza 
Chicago, Illinois 60603 

Leo A. Ostrowski 
7 North Court Street 
Crown Point, Indiana 46307 

David R. Pawlowski 
Stults, Custer, Kutansky et al. 
3637 Grant Street, Box 15050 
Gary, Indiana 46404-5050 

Leonard M. Polisan 
Stuart I. Gold 
Herzfield & Rubin 
40 Wall Street 
New York, New York 10005 

Steven R. Radtke 
Chill, Chill & Radtke 
100 West Monroe Street 
Suite 905 
Chicago, Illinois 60603 

Raymond T. Reott 
Jenner 6c Block 
One IBM Plaza, 44th Floor 
Chicago, Illinois 60611 

Louis M. Rundio, Jr. 
McDermott, Will 6c Emery 
227 West Monroe Street 
Chicago, Illinois 60606 

Jeffrey D. Salbert 
521 East 86th Avenue 
Suite G 
Merrillville, Indiana 46410 

Ron Sanberg 
Senior Counsel 
Environmental Cooper 
Industries, Inc. 
First City 'Tower, Suite 4000 
P.O. Box 4446 
Houston, Texas 77210 

Michael Schaefer 
Deputy Attorney General 
219 State House 
Indianapolis, IN 46204-2794 

Donald L. Schriber 
401 West State Street 
Suite 701 
Rockford, Illinois 61101 

Harvey Sheldon 
McDermott, Will & Emery 
111 West Monroe Street 
Chicago, Illinois 60603 

Michael Silverman 
Kwiatt 6c Silverman, Ltd. 
537 North Wells Street 
Chicago, Illinois 60610 

J.B. Smith 
Beckman, Kelly 6c Smith 
5900 Hohman Avenue 
Hammond, Indiana 46320 

James Sneider 
William Hutul 
Sneider & Troy 
180 North LaSalle Street 
Suite 2323 
Chicago, Illinois 60601 

Joseph Stalmack 
Galvin, Stalmack, Kirschner 
&Qark 
5253 Hohman Avenue 
Hammond, Indiana 46320 

Fred Stults, Jr. 
Stults, Custer, Kutansky & 
McGean 
3637 Grant Street 
Gary, Indiana 46408 

Steven Tasher 
Willkie, Fair & Gallagher 
1155 21sl Street, N.W. 
Washington, D.C. 20036-3302 

VIA FEDERAL EXPRESS 
Alan S. Tenenbaum 
Environmental Enforcement 
Section 
Environment and Natural 
Resources Division 
U.S. Department of Justice 
P.O. Box 7611, Ben Franklin 
Station 
Washington, D.C. 20044 

Thonnas T. Terp 
Taft, Stettinius 6c Hollister 
1800 First National Bank Plz. 
Cincinnati, Ohio 45202 
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CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of the foregoing instrument was 

served upon the attorneys of record of all parties to the above cause by 

enclosing same in an envelope via United States mail, first class and postage 

prepaid, except where specifically noted. May 8, 1990, as follows: 

SEE ATTACHED SERVICE LIST 

Joseph V. Karaganis 
A. Bruce White 
Ellen Lois Zisook 
Karaganis & White Ltd. 
414 North Orleans 
Suite 810 
Chicago. Illinois 60610 
(312) 836-1177 
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W. Gerald Thursby 
Cerladd T. Karr 
Rooks, Pitts, FuIIagar and 
Poust 
55 West Monroe Street 
Suite 1500 
Chicago, niinois 60603 

Ann C. Tighe 
Cosirilos & Crowley, Ltd. 
33 North Dearborn Street 
Chicago, niinois 60602 

Stephan K. Todd 
USX Corporation 
600 Grant Street 
Pittsburgh, PA 15230 

John Ubinger, Jr. 
Eckert, Seamans, Cherin & 
Mellott 
42nd Floor, 600 Grant Street 
Pittsburgh, PA 15219 

Joseph Van Bokkelen 
Goldsmith, Goodman, Ball Sc 
Van Bokkelen 
373745th Street 
Highland, Indiana 46322 

Grant Van Home 
Van Home & Tumer 
P.O. Box 523 
Aubum. Indiana 46706 

Bruce L Wald 
Tishler&Wald 
55 West Monroe Street 
Suite 700 
Chicago, niinois 60603 

George C. Wallace 
1301 East Algonquin Road 
Schaumburg, niinois 60196 

Allen W. Williams, Jr. 
MarkThimke 
Foley & Lardner 
777 East Wisconsin Avenue 
Milwaukee, Wisconsin 43202 

JWANCOOS 




